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(Testimony of Frank J. Bonney.) 

@. Have vou talked this matter over with anybody 
since you were at the Grand Jury last winter? 

A. There has been a little joshing and roasting is 
all. 

@. Who have been joshing and roasting you? 

A. All the fellows have been calling me a brother 
of Kettenbach in crime, and so on, and so forth. 

Q. Have you repeated your testimony to anybody? 

A. Not that I know of. 

@. Has anybody asked you to? A. No, sir. 

Q. Do you remember this question being asked you 
last winter, when you were before the Grand Jury: 
‘‘And who paid your expenses from your home to the 
Land Office when you made your original entry ?’’ 
‘‘Answer. I believe Mr. Steffey gave me $20.00.”’ 

A. Well, I might have. I couldn’t say that he 
didn’t. 

(). Did Steffey come down on the train with you? 
[ 707—377 | A. To-day? 

@. No—I mean the day that you filed on your 
claim? A. No, sir, I don’t think so. 

Q. Did you mect him here that day ? A. No, sir. 

Q. Who prepared your original papers? 

A. I don’t remember whether it was a man by the 
name of Williams; some— 

@. Well, how did you happen to go there? Did 
you ever have that man do any business for you be- 
fore? A. I believe he fixed my other papers out. 

Q. Did you pay him anything for it? 

A. I think he charged me a dollar. 

@. And you went to the land office with that, did 
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you? A. Yes, sir. 

Q. Do you remember this question being asked you, 
referring to Mr. Steffey: ‘‘And he was to pay your 
expenses going up to the land office, as I understand 
it??? ‘“‘Answer. He never said anything about 1t.”’ 
‘Question. How did he happen to give you the 
$90.00? ‘‘Answer. Well, he just handed it to me 
and said, ‘This is to pay your expenses.’ ”’ 

A. Did I say that? 

Q. I am asking you, do you remember saying that? 

A. No, sir, I don’t remember saying just those 
words. 

Q. Well, do you remember Steffey giving you 
$20.00 before you started down here? 

A. It seems to me that Mr. Steffey gave me some 
money. 

Q. What did he give you any money for? 

A. Well, I don’t know. I suppose he thought | 
was short, maybe, or didn’t have any money there 
with me. I couldn’t say. 

Q. Was My. Steffey under any obligations to give 
,you money? 

A. Well, Steffey and | have been very friendly, 
have takena [708—378] drink occasionally, and I 
could go to Steffey and always get money if 1 wanted 
it for a few days, if 1 needed it. I always brought 
my money right to home. 

Q. Did anybody notify you when you were to make 
your final proof ¢% 

A. 1 believe the land office did. 1 couldn't say. 
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@. And did you see Mr. Steffey between the time 
that you made your sworn statement and your final 
proof ? A. I believe I did. 

Q. Well, was anything said about where you were 
to get the money to make vour proof ? 

A. No, sir, I don’t think so. 

Q. And did Steffey come down with vou when you 
were to make your final proof? A. No, sir. 

Q. Did you meet him down here? 

A. I believe I met him down here. 

Q. Did vou meet him by appointment ? 

Be. IWGPsir 

Q. Just ran across him, did you? 

A. Yes, sir. 

@. And what happened then? What was said be- 
tween you and Steffey then ? 

A. I don’t remember, but I believe— I don’t re- 
member. I believe Steffey gave me some money then. 

Q. Well, let me ask you: Where did you meet Mr. 
Steffey ? 

A. J think | met him just as I came down out of 
the building there—the land office. 

Q. Did you meet him at the Lewiston National 
Bank? A. No, sir, I don’t think I did. 

Q. Did you go into the Lewiston National Bank 
with him ? 

A. Not that IL know of. Not that 1 remember of. 
[ 709—379 | 

Q. Was the Lewiston National Bank and the land 
office in the same building then? 

A. I don’t think so. 
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Q. What? 

A. I don’t remember. No; I believe the land 
office at that time was where it is now, if I remember 
right. 

Q. And you met him out in front of there? 

. [ met him right there by the land office. 

. And were you expecting to see Mr. Steffey ? 
tO: Sir. 

And you just ran across him accidentally ? 

. Yes, sir. 

. Just a casual meeting? A. Yes, sir. 

. Who were your final proof witnesses? 

Mr. TANNAHILL.—We object to that. The rec- 
ord shows who his final proof witnesses were. If he 
is asking him regarding the record he should show 


OOrPoror 


him the record. 
The SPECIAL EXAMINER.—Answer the ques- 


tion. 

WITNESS.—Why, Mr. Gaffney and Mr. Erwin, 
[ believe. 

Mr. GORDON.—Q. Anyone else? 

A. No, sir. I believe you only had to have two. 

Q. Now, what did Steffey say to you when you 
met him there that day? 

A. I don’t know. I don’t remember just now. 

Q. Did he give you any money? A. Yes. 

@. How much? 

A. Well, I don’t know. I believe—I couldn’t 
say—it must have been three or four hundred: dol- 
lars. 

@. Wasn’t it $400.00? [710—380] 
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A. I ecouldn’t say. It was whatever—nearly 
enough to prove up on the claim, I think. 

Q. Wasn’t it just enough to prove up on the 
claim ? A. I don’t know. I couldn’t say. 

Q. And did he say anything to you when he gave 
it to you? 

A. Well, he said, ‘‘ You will probably need a little 
money.’’ I think that’s what he said. 

Q. What’s that? 

A. I believe that’s what he said. It has been 
quite a while ago, and I don’t remember all about it. 

@. And did vou take that money which he gave 
you and go back in the land office and make your 
proof ? 

A. Let’s see: I went down the street some place, 
and then went back up in the land office. 

Q. Well, did you make your proof? 

A. Yes, sir. 

Q. And did you give them that money that Steffey 
gave you? 

A. Well, sir, I had nearly enough money, and I 
used: a little of that. 

Q. You used a little of what? 

A. Of the money that he handed me. 

@. How much of the money he handed you? 

A. I don’t know how much—of, probably $50.00. 

Q. And what did you do with the rest of it? 

A. Wity; Lliume om to it. 

Q. You kept it? A. Yes, sir. 

(). Didn’t Steffey give you that money to make 
final proof? 
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A. Well, I suppose that’s what he intended to do. 

Q. And didn’t you make the final proof with part 
of that money? 

A. No, sir, not all of it. I had nearly enough 
money to make it myself. [711—381] 

Q. Well, why did you take Steffey’s money? 

A. Well, just like everybody else; they was tak- 
ing all they could get a hold of. 

Q. Did you see Steffey again that day? 

A. No, sir, I don’t believe I did. 

Q. What’s that? 

A. I don’t believe I did. 

@. How did you expect to make proof that day 
if you hadn’t met Steffey ? 

A. Well, I thought mavbe I could raise a little 
money down here. 

@. Mr. Bonney, didn’t Mr. Steffey tell you that 
if vou would take up a timber claim he would pay 
all the expenses of it and give you the money to 
make final proof? 

Mr. TANNAHILL.—We object to that as en- 
deavoring to get the witness to say something that 
is not true. This is his own witness, and because 
Steffey says something of that kind exists is no rea- 
son why he should say the same thing. 

Mr. GORDON.—I will ask the same question 
again: Didn’t Steffev tell you that if you would 
take up a timber claim that Steffey would pay all 
the expenses, if you would convey it to him or who- 
ever he told you to, and he would give you $200.00 
for it? 
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Mr. TANNAHTLE.—We repeat the objection. 

The SPECIAL EXAMINER.—Answer the ques- 
tion. 

WITNESS.-—Why, Mr. Steffey never told me that. 

Mr. GORDON .—Answer the question ves or no. 

A. No, sir. 

Q. What did Steffey tell vou? 

A. He told me if I wanted to take a claim that he 
would guarantee me or he was positive that he could 
sell it so I could make $200.00. 

Q. You were not paying him anything for it, were 
vou? A. No, sir. 

@. And why was he guaranteeing you that you 
could sell it? ['712—382] 

A. I don’t know. 

Q. Did he give you your $200.00? A. Yes, sir. 

Q. When did he give vou that? 

A. Well, I don’t know. It was a month or two— 
whenever I sold it. 

Q. Did you give him a note for the $400.00, or the 
near $400.00 that he loaned you? A. No, sir. 

Q. Did vou pay him any interest for it? 

A. No, sir. 

Q). Did vou tell him when he gave it to you when 
vou would repay him? A. No, sir. 

@. Was anything said about the $400.00 when you 
got the other $200.00? A. Yes, sir. 

@. What was said? 

A. I think he counted that out, and gave me the 
balanee. 

(. What do you mean—that he came to you and 
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had $600.00 and counted $400.00 out, and then gave 
you $200.00 of it? 

A. In figuring, he counted it out. 

Q. And as a matter of fact the whole transaction 
turned out as you expected it would when you had 
your first talk with Steffey; is that correct? 

A. I got my $200.00. 

Q. Well, isn’t that what you understood you were 
to get when you had your first talk with him? 

A. Yes, sir. 

Q. In fact, he guaranteed that to you, didn’t he? 

A. Yes, sv. 

Q. Do you remember this question being asked 
you when you were [718—383] at Moscow in No- 
vember last: ‘‘Now, about this $400.00 that he 
(Steffey) gave you, when did you give that back to 
him?’’ ‘‘Answer. I didn’t give that back to him. 
I applied that on the sale of the land. I just hung 
on to it.’’ Do vou remember making that answer? 

A. No, sir, I don’t believe I did. 

Q. Will you say that you didn’t make that an- 
swer? 

A. No; [may have said it. I may not have under- 
stood it. 

Q. Is there anything incomprehensible about this 
question? I will repeat it again: ‘‘Now, about this 
$400.00 that he gave you, when did you give that 
back to him?’’ Is there anything you can’t under- 
stand about that? 

A. I don’t think I gave that back to him. 

@. Now, wait a minute. I say, is there anything 
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you can’t understand about that question? You 
understand that, don’t you? B? Y@s; “sif. 

q. ‘‘Answer. I didn’t give that back to him. I 
applied that on the sale of the land.’’ I ask you if 
that question was asked you, and did you make 
that answer? 

A. Well, I don’t know. I may have misunder- 
stood that. Of course, that was intended as ex- 
penses. That is, it would be—I was to have $200.00 
above expenses. 

The SPECIAL EXAMINER.—He asks you if you 
made that answer. 

WITNESS.— Well, I don’t remember. 

Mr. GORDON .—[714—384] Q. This $400.00 that 
Steffey gave you, did you think that was a present? 

A. Well, I just supposed,—he said that he would 
vuarantee me that I would make $200.00 above ex- 
penses, and I supposed that maybe that might’ have 
gone in as expenses. 

Q. Then, you didn’t think that it was just a mere 
present? 

A. Well, I supposed it was for the expenses, I sup- 
posed. 

Q. What is that? 

A. I supposed that he intended for me to. take it 
and to pay the expenses, probably. 

(). After Mr. Steffey had given you that $20.00 
and the $400.00, or about $400.00, you wouldn’t have 
felt right about selling to anybody else, would you? 

A. Well, it might have knocked him out of what 
money he expected to make for locating me. 
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Q. You wouldn’t have thought it right to have 
sold it to anybody else, would you? 

A. Well, it probably wouldn’t have been right. 

Q. You felt that you were obligated to sell that 
to Mr. Steffey, didn’t you? 

A. Well, as long as he made the proposition that 
he thought he could sell it for me and had showed 
me the claim— 

Q. And had put up the money? 

A. And had let me have the money— 

Q. Mr. Bonney, I show you timber and stone land 
sworn statement, dated June 27, 1906, signed Frank 
J. Bonney, and ask you whether or not you signed 
that paper and filed it in the land office on the date 
it bears. A. I suppose I did. 

Q. Don’t you know that you did. 

(No answer. ) 

The SPECIAL EXAMINER.—That is your sig- 
nature there, isn’t it, Mr. Bonney? [715—385] 

A. Yes, sir. 

Mr. GORDON.—@Q. | show you nonmineral aff- 
davit, signed Frank J. Bonney dated June 27, 1906. 
Is that your signature to that? 

A. Yes. 

Q. [ show you the testimony of Frank J. Bonney, 
taken on final proof, dated October 11, 1906, and ask 
you if that is your signature to that paper. 

A. I think it is. 

@. I show you the cross-examination signed by 
rank J. Bonney at final proof, and ask vou if that 
is your signature. A. Yes, sit. 


vs. William PF. Kettenbach et al. 811 

(Testimony of Frank J. Bonney.) 

Q. Do you know to whom you deeded this prop- 
erty? 

A. I don’t remember, but I believe it was George 
L. Lester, or somebody,—I don’t remember. 

Q. Was it Mr. George H. Kester? 

A. I don’t think it was, no, sir; I don’t remember. 
I don’t think it was. 

Q. Who brought the deed for you to sign? 

A. Mr. Steffey. 
Q. Was anybody with him? A. Yes, six. 
Q. Who? A. Mr. Todd, I think. 
Q. Anybody else? A. No, sir; I don’t think so. 
@. Did your wife take up a timber claim? 
A. No, sir. 
Mr. GORDON.—We offer in evidence timber and 
stone land sworn statement of Frank J. Bonney, 
dated June 27, 1906, the nonmineral affidavit, the 
notice of publication, the testimony given on final 
proof, and the cross-examination of Frank J. 
Bonney, all of which have [716—886] been iden- 
tified by the witness, the testimony of the witnesses 
on final proof, the receiver’s receipt and the reg- 
ister’s certificate, dated October 11, 1906, certified 
copy of the patent issued to Frank J. Bonney, and 
dated September 13, 1907, all of said papers relating 
to the entry of the east half of the southeast quarter 
of section 33, and the northwest quarter of the south- 
west quarter of section 34, township 37 north of 
range 5 east, Boise meridian, and lot 1, in section 4, 
township 36 north of range 5 east, Boise meridian. 
We also offer in evidence certified copy of a deed 
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dated December 20, 1906, made by Frank J. Bonney 
and Ada Bonney, his wife, to George H. Kester, and 
W. F. Kettenbach, consideration $950.00, conveying 
the east half of the southeast quarter of section 33, 
and the northwest quarter of the southwest quarter 
of section 34, township 37 north of range 5 east, and 
lot 1 of section 4, township 36 north of range 5 east, 
Boise meridian, containing 162.40 acres, and exe- 
cuted and acknowledged before Wilham J. Todd, 
Notary Public of Nez Perce County, December 20, 
1906, and recorded at the request of Wiliam Dwyer 
December 24, 1906. 

Said above mentioned documents were thereupon 
marked by the reporter as Iixhibits 19, 19A, 19B, 
19C, ISD, 19H, 19%, 194, IH, 191, 19> 1 ae 
19M, 19N, 190, 19P, and 19Q. 

Mr. TANNAHILL.—The defendants object to all 
of the documents offered relating to the final proof, 
and especially the testimony of claimant Frank J. 
Bonney, the cross-examination of claimant Frank J. 
Bonney, the testimony of the witness for claimant 
Charles H. Irwin, the cross-examination of witness 
for claimant Charles H. Irwin, the testimony of John 
Gaffney, and the cross-examination of the witness 
John Gaffney, and all subsequent papers relating 
to the final proof, upon the ground that they are in- 
competent, irrelevant and immaterial, occurring long 
after the filing of the sworn statement. The de- 
fendants severally waive any further identification 
of the papers offered. ['717—387] 
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(By Mr. TANNAHILL.) 

Q. Mr. Bonney, did you ever have any conversa- 
tion with George H. Kester or William Dwyer or 
William F. Kettenbach regarding the sale of this 
land, before you made your final proof? 

A. No, sir, I don’t believe I did. 

@. As I understand you, you had no contract or 
agreement with anyone for the sale of the land, 
before you filed your sworn statement? 

A. No, nothing in particular, no, sir. 

@. Or before you made your final proof? 

A. No, sir. 

Q. In the affidavit you made in connection with 
your sworn statement when you filed on your land, 
you say, ‘That I have made no other application 
under said acts; that I do not apply to purchase the 
land above described on speculation, but in good 
faith to appropriate it to my own exclusive use and 
benefit, and that I have not, directly or indirectly, 
made any agreement or contract, or in any way or 
manner, with any person or persons whomsoever, 
by which the title I may acquire from the Govern- 
ment of the United States may inure in whole or in 
part to the benefit of any person except myself.’’ 
That was true when you made it, was it? 

A. When he asked me there what I wanted with 
this land at the land office there, he asked me what 
I was taking it for, and I told him it was for specula- 
tion; I think that is marked there, or that is what 
I told him; I told him I didn’t want to keep it. 
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Q. But you made no contract to convey it to any- 
body ? A. Nobody in particular, no, sir. 

Q. The only arrangement you had was that which 
vou stated with Steffey, and he told you he would 
sell it for you after you got your title? 

A. Yes, sir. 

Q. And that he was pretty sure you could make 
at least $200.00 out of it, and maybe more? 
['718—388 ] 

A. Yes, sir, that is what he told me. Well, I did 
make more, I believe. 

Q. About how much more did you make? 

A. I don’t remember, but it must have been maybe 
$20.00 or $25.00 more. 

Q. You think you made about $225.00 out of it 
over and above expenses? 

A. Yes, sir, I made $200.00 or a little better. 

Q. I will ask you to look at this deed, Mr. Bonney, 
and state whether or not that is the deed you signed. 

A. I don’t believe it was; I think it was Lester, 
but I may have signed this, but I think it was,—I 
don’t believe that was Kester and Kettenbach, but, 
of course, that is my writing there, and it must have 
been. I thought it was Lester. 

Q. You was probably mistaken about that,—Kes- 
ter and: Lester. A. That is my writing, yes. 

Q. I will ask you to look over that affidavit, and 
state if you remember the circumstance of your sign- 
ing that. 

A. Yes, I remember about this, but I didn’t have 
time to read it. (Witness reads document.) This 
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here, ‘‘for the benefit or advantage, directly or indi- 
rectly of any person,’’ why I supposed it would he a 
benefit to me. 

Q. At whose request did you sign this affidavit? 

A. Mr. Steffey’s. 

Q. That affidavit is true, is it not? A. Partly. 

@. Is there any part of it that isn’t true, Mr. 
Bonney ? 

A. Why, the portion that it was taken with the 
intention of benefit from it there— 

Q. Well, you was the one that was to benefit from 
it? A. Certainly. 

Q. That is what it means, that it was not for the 
benefit of anyone else, that is what the affidavit 
says, that it is taken for your [719—389] own 
benefit, and not for the benefit of anyone else. Then, 
with that understanding of the affidavit the affidavit 
is true, is it not? A. I think so. 

Mr. TANNAHILL.—I ask that this be marked 
Defendants’ Exhibit ‘‘C,’’ for identification. 

The document was thereupon marked by the re- 
porter as Defendants’ Ex. ‘‘C,’’ for identification. 

Mr. TANNAHILL.—Q. Mr. Bonney, you would 
not have felt right to sell this land to anyone else 
without giving Mr. Steffev the preference right in 
purchasing it, would you? 

A. Why, no, sir, I think he was entitled to make 
anything he could over what he had guaranteed me. 

@. And that is about all the obligation you felt 
under to Mr. Steffey, was to give him the preference 
right of buying it? A. Yes, sir, 
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Redirect Examination. 
(By Mr. GORDON.) - 

Q. This affidavit that you have identified here, 
marked Defendants’ Exhibit ‘‘C,’’ for identification, 
did you ever read that affidavit before? 

A. No, sir. 

Q. All that you wanted when you signed that was 
your $200.00, wasn’t 1t? 

A. I will tell you, Mr. Gordon: They jumped off 
the stage one morning and he hurriedly explained 
to me what that was, told me, and while the stage 
waited in front there, and had to hurry in and hurry 
back out again. 

Q. What did he tell you he wanted it for? 

A. Well, sir, I don’t remember. 

Q. Did he tell you who sent it up to him? 

A. No. ['720—3890] 

An adjournment was thereupon taken until ten 
o’clock to-morrow morning. [721—3891] 

The hearing was resumed at ten o’clock A. M., Sat- 
urday, August 27, 1910. 

[Testimony of Clinton E. Perkins, for Complainant. | 


CLINTON EK. PERKINS, a witness called on be- 
half of the complainant, being first duly sworn, tes- 
tified as follows, to wit: 

Direct Examination. 
(By Mr. GORDON.) 

Q. What is your name? A. C. E. Perkins. 

Q. What does the C. stand for? A. Clinton. 

Q. Where do you reside, Mr. Perkins? 
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. Fraser, Idaho. 
. How long have you resided in Fraser? 
. Twenty-two years. 


Are you a married man? hon X 6s. 
. Is your wife dead ? EY Wes; sir. 
. Have you any family now? A. Yes, sir. 


Of what does it consist? A. Six children. 
How old is the youngest child? 


. Seventeen months old. 


How many children did you have in April, 
A. Five. 
What was your occupation in April, 1906? 


. Farming. 


Flow old were you then? 


. | was forty-three. 


Did you own a farm in 1906? 


. Yes, sir. [722—892] 


What was it? A homestead? A. Yes, sir. 
Had you patent to it at that time? 

Yes, sir. 

Was it a quarter section? Ae Yes, oar. 
What was it worth? 


. I suppose it was worth $2,500.00 at that time. 
. Do you still own it? A. Yes, sir. 


Was there a mortgage on it at that time? 


. I don’t think so. 

. ls there a mortgage on it now? A. Yes, sir. 
. How much? A. $750.00. 

. When did you put the mortgage on it? 

. About a year ago. 

. Do you remember taking up a claim under the 
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timber and stone act in 1906? A. Yes, sir. 

Mr. TANNAHILL.—The defendants severally ob- 
ject to any evidence in regard to taking up the tim- 
ber claim, in so far as it relates to bills No. 406 and 
388, upon the ground that it is irrelevant and imma- 
terial, the entry of the witness not being involved 
in these two particular actions. 

Mr. GORDON.—Q. Do you know any of the de- 
fendants in these actions that we are trying? 

. Yes, sir. 

. Mr. William F. Kettenbach ? 

. I don’t know him. 

. Mr. William Dwyer? [7238—393] 

. Yes, sir. 

. Mr. George H. Kester? 

. I have met the man, that is all; I am not ac- 
quainted with him. 

Q. How long have you known Mr. Dwyer? 

A. Possibly three years. 

Q. Mr. Perkins, I show you timber and stone land 
sworn statement of Clinton E. Perkins, dated April 
19, 1906, and ask you if that is your signature to that 
paper, and whether or not you filed that in the land 
office about the date it bears? 

A. Yes, sir, that is my signature. 

Q. And you filed the paper in the land office, didn’t 
you? A. Yes, sir. 

Q. I show you nonmineral affidavit, of the same 
date, and ask you if that is your signature? 

A. Yes, sir. 

Q. I show you the notice of publication of the 
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same date. You filed that paper at the same time, 
did you? A. I think so. 

Q. I show you the testimony of Clinton HE. Per- 
kins, given on final proof July 12, 1906, and ask you 
if that is your signature to that paper? 

A. Yes, sir. 

Q. I show you the cross-examination of Clinton 
BE. Perkins taken at the same time, and ask you if 
that is your signature to that paper? A. Yes, sir. 

Q. Do you know Mr. Harvey J. Steffey ? 

A. Yes, sir. 

Q. Did you ever have any business relations with 
him ? ike VY esesir: 

(. In connection with this timber claim? 

me & did. 

Q. Will you state how you happened to take up a 
timber claim? [724—394] 

A. Why, he was in the locating business, and I 
asked him to find me a claim, and after while he did 
find me one. 

Q. Did he come to your house the first time you 
spoke to him about it? A. No, sir. 

Q. You met him? A. I met him, yes, sir. 

Q. And when he told you he had found you a claim, 
did he come to your house to advise you of that 
matter? A. I believe he did; I am not sure. 

@. What did he say to you about the claim when 
he told you that he had one that he could locate you 
on? 

A. Why, he told me that he had found me a claim. 

Q. Well, was that all? 
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A. Well, I came down here and filed on the claim. 

Q. No, but some time before you filed you went 
~ to view the land, didn’t you? A. Yes, sir. 

Q. At the time that you were advised by Mr. 
Steffey that he had found you a claim was any ar- 
rangement made as to who was to furnish the ex- 
penses of the claim? 

A. I didn’t have the money at the time he found 
the claim, and he told me that he would pay the ex- 
penses and I could pay him back. 

Q. Well, was he to furnish all expenses of taking 
up this claim and you were to pay him back later? 

A. He said he would do it. 

Q. Did he tell you whether or not it was a very 
good claim? 

A. He told me it wasn’t a good claim, not a very 
good one. 

Q. Did he tell you what you could get out of it? 

A. Why, he told me that he thought I could make 
a couple of hundred dollars over and above what it 
would cost. 

Q. That was before you had even gone to look at 
the land? A. Yes. ‘[725—395] 

Q. Before you filed? 

A. Yes. He told me that it wasn’t a good claim, 
but he was satisfied he could sell it for me and I could 
make that much. 

Q. Were you to pay Mr. Steffey anything for lo- 
cating you? A. Yes, sir. 

Q. How much? 

A. I believe $200.00. I am not sure about that. 
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@. And was he to loan you that money too? 

A. Well, I don’t know as he was to loan me that 
money. 

Q. How far is this claim located from where you 
lived at that time? 

A. About twenty miles, possibly. 

Q. Did you and Mr. Steffey go over the claim? 

A. Not at that time. 

Q. When did you go over it? 

A. I had been over it before. I went over it be- 
fore he told me about it. I had been all over the 
land. 

Q. You are not a timber cruiser, are you? 

A. No, sir. 

Q. Or a locator? A. No, sir. 

Q. Do you mean you had been around in that 
vicinity or over this particular claim ? 

A. I had been on this land before a good many 
times. 

Q. How do you know you had been on this par- 
ticular land? A. How do I know I had been on it? 

Q. Yes. 

A. Because the old trail was right there. 

Q. Is it right on the trail? 

A. It is on the trail; the trail went through it. 

Q. Do you know the township and range it is lo- 
cated in? 

A. I don’t now, that is, I don’t remember the 
number. 

Q. But you didn’t think it necessary for you and 
Mr. Steffey to [726—396] go over it? 
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A. He told me it wasn’t necessary any more. 

Q. Well, if you knew where this land was there 
and knew about the claim, why was it necessary for 
you to have anybody locate you? 

A. Because I didn’t know what was taken and 
what wasn’t. 

Q. Could they have advised you of that at the land 
office ? A. I suppose they could; I don’t know. 

Q. Did you think it was worth $200.00 for some- 
body to advise you that that claim hadn’t been located 
on? A. It probably was. 

Q. Didn’t you know that you could have written 
a letter to the land office at Lewiston, and they would 
have told you whether or not that claim was located 
on, for the price of a two cent stamp? 

A. I suppose I could. 

Q. As I understood vou to say, you didn’t have the 
money to purchase this land. Did you have the 
money that you could spare to pay the expenses of 
locating ? £. Nopsim 

Q. And when you came to Lewiston to file your 
application to enter the tract of land, did you come 
alone or did someone come with you? 

A. Myr. Steffey came. 

@. And he paid the carfare down here? 

A. I believe he did. 

Q. And all your expenses while you were here? 

A. Most of them. 

@. Your actual expenses he paid while you were 
Gere,didn’t he? Ax Yesqsie 

Q. And vour faye back to your home? 
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A. Yes, sir. 

Q. And this sworn statement that I have shown 
you, the first paper you filed in the land office, do 
you know who prepared that paper for you? [727— 
397 | A. I don’t believe I do. 

Q. Do you know whether Mr. Steffey attended to 
that matter for you and brought the paper to you or 
not? A. No, sir, we went to some office. 

Q. Do you know whose office it was? 

A. I don’t know; no, sir. 

Q. Some lawyer’s office ? 

A. I suppose it was; I don’t know. 

Q. You didn’t pay any fee for having these papers 
prepared, did you? A. I don’t think I did. 

Q. When you went to the land office there was a 
filing fee and a fee for publication. Is that correct? 

A. Yes, siv. 

Q. And Mr. Steffey paid that also? 

A. Yes, sir. 

Q. Now, tell exactly what Mr. Steffey informed 
you you would have to do to make that $200.00. 

A. Well, he told me that he was satisfied he could 
sell the land and I could get $200.00 over and above 
expenses. Fe said he positively couldn’t make any 
bargain with me, but as far as he was concerned he 
was a friend of mine and he was satisfied he could 
get me that much money. 

Q. Did he tell you why he couldn’t make any bar- 
gain with you? 

A. I don’t know as he told me why. 

Q). Did he tell you just to rest easy in the matter 
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and you would get rid of the land? 

A. He told me he was satisfied he could sell it. 

@. And that was before you located? 

A. Yes, sir. 

Q. Did he bargain with you to give you that 
$200.00 2 A. No, sir. 

Q. You are sure? [728—398] 

A. Why, I know he didn’t. 

Q. Do you remember testifying before the grand 
jury last November? A. Yes, sir. 

Q. Do you remember whether or not I asked you 
this question: ‘‘Did he, Steffey, bargain with you as 
to the $200.00? Answer. Well, he gave me to under- 
stand that I was to get that much.’’ 

A. Well, he told me he was satisfied he could sell 
it and get me $200.00, but he made no bargain with 
me to get it. 

Q. Who did you understand you were selling it to? 

A. I never knew. 

Q. Did you feel that you were in duty bound to 
sell it to Mr. Steffey ? 

A. Why, in one way I did and in one way [ don’t 
know that I did. I depended on Mr. Steffey. 

Q. Have you talked this matter over with anybody 
since you were at the grand jury? 

A. Well, I may have when I was to home. I don’t 
know. 

Q. Have vou talked about it with anybody since 
vou have been here? 

A. Not in particular; no, sir. 

@. Well, anybody in general ? 
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A. Nobody in general. 

Q. Have you spoken to anybody about it since 
you have been here? 

A. Well, now, I may have. I don’t know. [have 
talked with the boys that has been waiting here and 
I don’t know. I may have spoke about it. 

Q. Do you remember me asking you this question: 
‘““Was it your understanding that you were to sell 
it to whomsoever he, Steffey, picked out for you?”’ 
And that you made this reply: ‘‘Well, I felt that I 
was in duty bound to sell it to him.’’ Answer the 
question yes or no. 

Mr. TANNAHILL.—He can make any explana- 
tion he wants to. 

Mr. GORDON.—After he answers it he can. 
[ 729—399 | 

A. I don’t remember. You say that is the ques- 
tion I answered last winter ? 

Q. I am reading from the stenographic report, and 
T am asking you if you remember that question being 
asked you and that answer made by you? 

A. J am not sure. 

Q. Is that the truth? 

A. Read it again, please. 

Thereupon the reporter read the question to him, 
as follows: ‘‘Do you remember me asking you this 
question: “Was it your understanding that you were 
to sell it to whomsoever he, Steffey, picked out for 
you?’ And that you made this reply. ‘Well, I felt 
that I was in duty bound to sell it to him.’ Answer 
the question yes or no.”’ 
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A. No, I don’t remember. 

Q. You say you don’t remember. Now, is that a 
fact, what I read to you, is that the truth of the 
matter ? A. That I depended on Steffey? 

. That isn’t the question. Can’t you remember 
a question long enough to answer it? Did you say, 
‘Well, I felt that I was in duty bound to sell it to 
him’’? 

A. Well, yes, I did feel a little in duty bound to 
sell it to him if he wanted it. 

Q@. Do you remember the occasion of making your 
final proof ? A. Yes, sir. 

Q. Did anyone come from your home to Lewiston 
with you on that occasion ? A. I don’t think so. 

. Who notified you of the time to come? 

. It was advertised in the paper. 

. Well, I know that, but— 

I don’t think anybody notified me. 

. Do you read all advertisements in the paper? 
Well, I read that one. [730—400] 

. Didn’t the land office notify you? 

I don’t remember as they did. 

. Did Mv. Steffey notify you? 

. I don’t think so. 

Q. You met Steffey when you got here though, 
didn’t you? A. Yes, six. 

(). Did you meet him by appointment? 

A. I suppose I did. I don’t remember. 

Q. Did you get the money from him with which 
to make your proof ? A. No, sir. 

Q. Didn’t vou get any from him? 


>OPOPrPOPoOrO 


vs. William F. Kettenbach et al. S27 

(Testimony of Clinton E. Perkins.) 

A. Not to make my proof with, [ didn’t. 

Q. Did you get any money from Steffey that day? 

A. Yes, sir. 

Q. How much did you get? 

A. I den’t remember. | 

Q. Didn’t you get $400.00? 

A. Might have, yes, sir. 

Q. Don’t you know as a fact that you did? 

A. Yes, sir. 
Q. Where was that given to you? 
A. It was given to me at a hotel, but I can’t tell 
you the name of it. 

(). Did he go to the land office with you when you 
made your proof? 

A. I believe he was one of my witnesses. I don’t 
know that he went with me. 

Q. Did I ask you if you used the money Steffey 
gave you to make vour proof ? A. No, sir. 

Q. He gave you the money before you made your 
proof though, as I understand? 

A. Yes, sir. [731—401] 

Q. And he gave you $400.00? 

A. I believe it was $400.00. 

Q. Why didn’t you make your proof with that 
money ? 

A. Because I was— _ I had been told that it wasn’t 
just right, and I raised the $400.00 myself. 

Q. How did you raise the $400.00? 

A. Well, sir, I sold some timber for one thing, and 
some cattle for another. 

Q. The day you were in Lewiston? 
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A. No, sir; before that. 

@. When did you sell your timber? 

A. I sold my timber I think probably in May or 
June. 

Q. How long was that before you made your 
proof ? A. Two or three weeks. 

Q. To whom did you sell the timber? 

A. John Peckham. 

Q. How much did you get for it? 

A. I got $250.00. 

Q. Cash? A. Yes) sir. 

Q. What else did you sell? 

A. I sold some cattle. 

@. How much did you get for the cattle. 

A. I don’t remember, but I got enough so that I 
had more than $400.00. 

Q. What did Steffey give you that money for? 

A. He give it to me to prove up with. 

@. And you had the money with you when you 
went to the land office. Is that correct? 

Ae Weep cir: 

«. And you had Steffey’s money in one pocket and 
your own money in the other? 

A. Yes, sir. [732—402] 

(). And you thought it was proper to use the money 
you had in the other pocket? A. Yes, sir. 

@. Did you give Steffey his money back? 

A. No, sir. 

«). Did you give him a note for it? 

A. No, sir. 

'Q. Pay him any interest on it? A. No, sir. 
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The SPECIAL EXAMINER.—If you had any 
money of your own why did you take Mr. Steffey’s 
money? 

WITNESS.—Because part of that money I owed 
and I couldn’t afford to have it tied up. 

Mr. GORDON.—Q. You didn’t intend to use that 
money of yours to make proof, did you? 

A. My own money? 

Q. Yes, sir. A. I certainly did. 

Q. If Steffey hadn’t given vou the $400.00 would 
you have made proof that day? 

A. I don’t know whether I would or not. 

Q. I understood you to say just now that you 
needed it for some other purpose and couldn’t spare 
it. A. Yes, sir. 

@. Then, as a matter of fact if you hadn’t gotten 
that $400.00 from Steffey you would have thrown the 
thing up, wouldn’t you? 

A. I don’t know. I might have. 

Q. Did you collect the money that you had of your 
own the day you made proof after you got here? 

A. No, sir. 

Q. Let us see if this will refresh your recollection: 
‘‘When I went down there he, Steffey, asked me if I 
had the money to prove up [733—403] on, and I 
told him I had some money, and he gave me the price, 
$400.00 and some dollars, but I didn’t use this that 
he gave me. I could have used this, but I rustled 
around and got the money of my own.’’ 

A. I rustled around before I came to Lewiston. 

Q. Do you remember making that answer ? 
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A. I don’t remember making that answer. 

Q. Is that answer true or false? 

A. I suppose it is true. 

Q. Do you remember this question being asked 
you: ‘And you got the other money so that you 
could ease your conscience? Answer. Well, they 
asked me whose money I was proving up with, and I 
was proving up with my own money. That was the 
only difference. By the time it came to proving up 
there was a lot of yarns going around, and they said, 
‘you will get into trouble if you borrow the money.’ ”’ 

A. Yes, sir. 

Q. And was that the reason you rustled this other 
money ? A. Yes, sir. 

Q. Now, after you made proof on the proving up 
day did Steffey give you any money? 

A. Yes, sir. 

Q. How much? 

A. I believe he gave me $100.00. 

Q. Did he ever give you any after that? 

A. Yes, after that. 

Q. Did you give him a deed the day he gave you 
the $100.00? A. IN@,ssin 

@. What did he give you the $100.00 for? 

A. Because I needed the money, I guess. 

Q. Because you needed the money. Then you still 
had $500.00 and some odd dollars, did you? 

A. Yes, sir. [734-404] 

@. You wouldn’t have felt honorable in selling that 
land to anybody else but Steffey, would you? 

A. Why, I could have if I wanted to. 
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Q. You mean somebody might have bought it from 
you and you wouldn’t have been criminally lable, 
but that isn’t the question. JT say von wouldn’t have 
felt honorable in selling to anybody vou wanted to? 

A. I could have sold it to anybody I wanted to by 
giving Steffey his money. 

Thereupon, by request, the reporter repeated the 
last question. 

WITNESS.— Why, I wouldn’t have, no. 

Mr. GORDON.—Q. I will ask you whether or not 
you didn’t feel, from your first conversation with 
Steffey, in consideration of the money he was going 
to advance to you, that you would sell him that prop- 
erty ? 

A. Why, I did, because I depended on him. 

@. And you wouldn’t have taken it up if you 
hadn’t? A. I wouldn’t at that time. 

Q. To whom did you sell this property ? 

A. I believe it was Mr. Kettenbach. 

Q. You sold through Mr. Steffey ? 

A. Yes, sir. 

Q. State how that transaction happened. Did Mr. 
Steffey come out to your place with a deed? 

A. No, sir, I believe 1 went to Mr. Judd’s office, 
Justice of the peace or notary public, and made out 
the deed. 

@. Who was there at that time ? 

A. Mr. Judd was there. 

Q. Well, who else? A. My wife. 

®. Who else? 

A. I don’t know whether Mr. Stetfey was there 
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or not. [735—405] 

Q. Did you ever meet Mr. Dwyer in this transac- 
tion ? 

A. No, sir, never knew the man at that time. 

Q. When did vou get the rest of your $200.00? 

A. Well, it was some little time after the deed was 
made out. JI don’t remember just how long. 

Q. Who gave you that? A. Steffey. 

Q. So the whole matter turned out Just as you ex- 
pected it would from the start? A. Yes, sir. 

Q. You got what Steffey told you you would get? 

A. Yes, sir. 

Q. You had no complaint whatever, did you? 

A. Not @ bit. 

Q. You felt that he had carried out his obligation 
and you had earried out yours? A. Yes, sir. 

Mr. GORDON.—We offer in evidence timber and 
stone land sworn statement of Clinton EK. Perkins, 
dated April 19, 1906, the nonmineral affidavit, the 
notice for publication, the testimony of Perkins given 
on final proof, and the cross-examination thereof, all 
of which have been identified by the witness; the tes- 
timony of the witnesses on final proof, and the cross- 
examination of them; the receiver’s receipt and the 
register’s certificate, dated July 12, 1906; certified 
copy of patent issued to Clinton EK. Perkins, Septem- 
ber 11, 1907, all relating to the entry of lots 3 and 
4, of section 3, township 36 north of range 5 east, and 
the south half of the southwest quarter of section 
34, in township No. 37, north of range 5 east of Boise 
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meridian. We also offer certified copy of deed dated 
September 4, 1906, made by Clinton E. Perkins and 
Rhoda A. Perkins, his wife, to George H. Kester, con- 
sideration $1250.00, conveying lots 3 and 4, of section 
3, township 36 north of range 5 east, and the south 
half of the southwest quarter of [736—406] _ sec- 
tion 34, in township 37 north of range 5 east of Boise 
meridian, containing 165.12 acres, signed and exe- 
cuted by Clinton E. Perkins and Rhoda A. Perkins, 
his wife, before Fred A. Judd, Justice of the Peace of 
Nez Perce County, September 4, 1906, and recorded 
in the office of the recorder of Nez Perce County, at 
the request of the Lewiston National Bank Septem- 
ber 10, 1906. 

Said above mentioned documents were thereupon 
marked by the stenographer as Exhibits 20, 20A, 20B, 
20C, 20D, 20E, 20F, 20G, 20H, 201, 20J, 20K, 20L, 
20M, 20N, and 200. 

Mr. GORDON.—Q. I asked you whether or not 
you ever gave that $400.00 back to Mr. Steffey ? 

A. No, sir. 

Mr. TANNAHILL.—The defendants severally 
waive any further identification of the papers, but 
severally object to the introduction of any of the 
papers in evidence in so far as they relate to bills No. 
406 and 388, upon the ground that they are irrelevant 
and immaterial, the entry not being involved in either 
of these actions. And the defendants severally ob- 
ject to the introduction of the final proof papers in 
evidence in so far as they relate to either of the ac- 


S34 The United States of America 


(Testimony of Clinton E. Perkins.) 
tions, referred to as the testimony of claimant Clin- 
ton E. Perkins, the cross-examination of the claim- 
ant Clinton E. Perkins, the testimony of the witness 
for claimant Harvey J. Steffevy, and the cross-ex- 
amination of the witness for claimant Harvey J. 
Steffey, the testimony of the witness William Dwyer 
and the cross-examination of the witness William 
Dwyer, the proof of publication, upon the ground 
that they are matters relating to the final proof, oc- 
curring long after the filing of the sworn statement, 
and are irrelevant and immaterial. 
Cross-examination. 
(By Mr. TANNAHILL.) 

®. Mr. Perkins, as I understand you, your first 
conversation with Mr. Steffey was that you asked him 
if he could locate you ona timber claim? [737—407] 

A. Yes, sir. 

(). You told him you wanted to take up a timber 
claim? A. Yes, sir. 

Q. Then, later he told you he could locate you on 
a timber claim ? A. Yes, sir. 

@. Then, was there some conversation about the 
value of it? What it was worth? He told you it 
wasn’t worth— 

A. He said it wasn’t a good claim. 

Q. And he told you that he thought he could sell 
it for you so that it would bring you at least $200.00 
over and above expenses? A, Ves, isi 

(). And did he tell you in that same conversation 
that he could make no contract with you to purchase 
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it or to sell it? A. Yes, sir, he did. 

Q. And it was your understanding that you was 
making no contract with him regarding the sale of 
your land? 

A. That was what I understood. 

Q. Before you made vour final proof? 

A. Yes, sir. 

Q. And as a matter of fact you made no contract 
for the sale of your land— A. None whatever. 

Q. —until after you made final proof? 

A. No, sir. 

Q. Then, the affidavit which you made at the time 
you filed your sworn statement, ‘‘That I have made. 
no other application under said acts; that I do not 
apply to purchase the land above described on specu- 
lation, but in good faith to appropriate it to my own 
exclusive use and benefit, and that I have not, directly 
or indirectly, made any agreement or contract, or in 
any way or manner, with any person or persons 
whomsoever, by which the title I may acquire from 
the Government of the United States may inure in 
whole or in part to the benefit [738—408] of any 
person except myself,’’ that affidavit was true, was 
it? A. Yes, sir. 

Q. True at the time you made it, and at the time 
you made final proof, and is still true? 

A. Yes, sir. 

@. And you paid for the land with your own 
money ? A. I did. 

Q. And your transaction in regard to it was per- 
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fectly proper in so far as you know? A. Yes, sir. 

Q. Do you remember how long it was after you 
made your final proof that you made a deed to the 
land ? 

A. I don’t remember just how long. It was, I be- 
lieve, the same fall. I proved up in the summer and 
J think it was the same fall. 

Q. About the 4th of September, 1906? 

A. I suppose. 

Q. Does that deed refresh your memory (handing 
witness deed)? Your signature is on the other side 
of it, at the bottom. Aw Yes, si 

@. And that is when you sold your land? 

A. Yes, sir. 

Q. Do you remember the circumstance of your 
signing an affidavit in relation to the land? Just 
look over that paper (handing witness paper). Do 
you remember the circumstance of your signing that? 

A. Yes, sir. 

Q. What were the circumstances under which you 
signed: it? A. Oh! Do I remember? 

Q. The circumstances of your signing or making 
that affidavit ? 

A. No, I don’t Just remember when I did it either. 

Q. Who brought the affidavit to you? 

A. I believe Colonel Todd, but I don’t know; I 
couldn’t say for sure. [739—409] 

Q. Do you know whether Steffey was there or not? 

A. No, sir, I don’t. 

Q. Do you remember whether Steftey was there or 
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not? A. No, T don’t remember. 

Q. That affidavit is true, is 1t? &. Wes sm. 

Q. That is vour signature to it, 1s 1t? 

A. Yes, sir. 

Mr. TANNAHILL.—We ask that it be marked 
Defendants’ Exhibit ‘‘D,’’ for identification. 

Said document was thereupon marked by the 
stenographer as Defendants’ Ex. ‘‘D,’’ for identifica- 
tion. 

Mr. TANNAHILL.—Q. Mr. Perkins, you say that 
the arrangement you had with Mr. Steffey turned out 
as you expected it would. You mean that Mr. Steffey 
told you that he thought he could sell the land for 
enough so that vou could clear at least $200.00? 

A. Yes, sir. 

Q. And that after you acquired title you could sell 
it in that way? Eee eswsir'. 

@. That was the arrangement you had reference 
to? mw, Yes, sit: 

Q. And there wasn’t any arrangement that you 
might have had with Mr. Steffey to buy your land 
before you made final proof ? A. None whatever. 

Q. And you stated that you felt under some obliga- 
tion to sell it to Mr. Steffey as well as anyone else, 
all things being equal. You mean by that you felt 
under obligation to give Mr. Steffey the preference 
right ? m®. Vesy sir. 

Q. You did not feel under any obligation by rea- 
son of any contract you had made with Mr. Steffey 
before you purchased it, did you? [740—410] 

a. INOMSIT. 
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Q. And you understood that you had no contract 
with him for the purchase of it? 

A. I had no contract with him. 


Redirect Examination. 
(By Mr. GORDON.) 

Q. Mr. Perkins, there was no further conversation 
between you and Mr. Steffey about what you were 
to do with this land, between the first time that you 
talked with him about it and the time you signed this 
deed, was there? 

. Was there any talk about 1t? 

Yes. About the sale of it, I say. 

. Why, a little; I guess there was. 

. Do you remember when it was? 

. No, I don’t. 

Do you remember what transpired when you 
signed this deed? Was the deed just brought to you 
and you signed it? 

A. No, sir, we went to Mr. Judd’s. 

@. Was anything said about price at that time, or 
did he just give you $100.00? 

A. He didn’t give me the $100.00 then. 

Q. Was anything said about price then? 

A. I don’t remember. 

Q. Would you have remembered if there hadn’t 
been anything said? A. I don’t know. 

Q. What was said when this affidavit was brought 
to you by Mr. Judd? 

A. Did Mr. Judd bring the affidavit ? 

Q. I understood you to say he did, sir. I am 
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speaking now of the paper marked Exhibit ‘*D.”’ 

A. I think Mr. Todd— _ [741—411] 

Q. Todd—excuse me. 

A. I don’t remember what was said. 

Q. Was the paper prepared when he brought it? 

A. I don’t know. 

Q. You haven’t any recollection of it at all, have 
you? 

A. I have a recollection of signing it, but as to 
whether he made it out there or not— 

Q. Did you read it over? 

A. Yes, sir, I suppose I did. 

Q. Was it in your house? 

A. I believe it was. 

Q. Was it in your house or were you and your wife 
down at somebody else’s house? 

A. Iain’t sure, but I think it was at my house. 

Q. You haven’t a typewriter there, have you? 

A. ING, sir. 

Q. Then, it must have been drawn up before he 
brought it. A. I don’t know. 

Q. He didn’t bring a typewriter with him, did he? 

A. I don’t— 

Q. Who did bring a typewriter? Did he bring a 
typewriter ? 

A. I don’t know. It may have been Mr. Smith, 
this man here—I don’t mean right here now, but— 

Q. You mean one of the special agents of the Gov- 
ernment? A. Pes, sir. 

@. Now, how long after you made and delivered 
this deed did you make this affidavit ? 
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A. I don’t know. 

Q. Have you any recollection ? 

A. No, sir, I don’t know just how long it was. 

Q. Well, was it a week or a month or six months, 
or how long? 

A. It might have been a month; I don’t know. 

Q. I notice that the deed is dated September 4, 
1906, and the [742—412] affidavit is dated Feb- 
Piary 2s, 1907. 

A. Well, it might have been that long; I don’t 
know. 

Q. Was anything said why they wanted this ai 
davit? A. I don’t think so. 

Q. Did Mr. Todd tell you who had sent it to him? 

A. No, sir, or if he did I don’t remember. 


Recross-examination. 
(By Mr. TANNAHTUL.) 

Q. You spoke about Mr. Smith being at your place 
with a typewriter. Was it Special Agent Smith, in 
the employ of the Department? 

A. I think so. I am not sure whether he is the 
man or not. 

Q. [ willask you if Mr. Steffey came to your house 
about the time Mr. Smith came afterwards and asked 
you to repudiate your affidavit and testify that you 
had a prior agreement ? 

A. Why, he came there after that and asked me 
a few questions on that line. 

@. What did he ask you? What did he tell you? 

A. He asked me if I would come down to Lewiston 
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and go on the stand. 

Q. And what clse did he ask you? 

A. He asked me to see Mr. Jolly, as he hadn’t time. 
And I rode back down the road with him and he told 
me then why he wanted this done. 

Q. What did he tell you was the reason? 

A. Well, he said they had given him dirt and he 
was going to get even with them. 

Q. Who did you understand he meant by they? 

A. Kester and Kettenbach, he gave me to under- 
stand. 

Q. Kester, Kettenbach and Dwyer? 

A. Yes, sir. 

Q. Was there anything else he said to you? 

A. Well, he said that that claim would look pretty 
good to get it back. [748—413] 

Q. Look pretty good for you to get it back? 

A. Yes. 

Q. Do you think of anything else he said ? 

A. Nothing in particular. 

Redirect Examination. 
(By Mr. GORDON.) 

(). Did vou talk with Mr. Steffev about the way 
this claim was taken up? 

A. No, not how the claim was taken up. 

Q. Did Mr. Steffey tell you that he wanted you 
to tell how the transaction happened ? 

A. Yes, sir. 

Q. Did he tell vou he wanted vou to tell the truth 
about it? 
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A. He didn’t sav anything about me telling the 
{rueh. 

Q. Did he want you not to tell the truth about 1t? 

A. Well, he didn’t come right out and say he 
didn’t. 

Q. Did he do anything to indicate to you that he 
wanted you to tell anything but the truth? 

A. He didn’t say one way or the other. 

@. Have you ever told anybody about this before? 

A. Why, I may have. I have talked it over a good 
many times among my friends. 

Q. Did you ever tell Mr. Tannahill? 

A. I don’t think I told Mr. Tannahill. 

Q. Have you ever talked to Mr. Tannahill before 
about this case? A. Why, I may have, a little. 

Q. When? A. Last winter. 

@. Where? 

A. Down at Boise. I haven’t talked with him in 
Lewiston about it. 
. Did you tell him that then? [744—414] 
. I don’t think I did. 
. Did you talk to Mr. Dwyer? 
. I have, yes, sir. 
. When? A. Last winter, and perhaps since. 
. When was the last time you talked to Mr. 
Dwyer? A. About the case? 

Q. Yes. A. Well, I don’t know when. 

Q. Did you talk to him yesterday ? 

A. I don’t think I did yesterday. 

Q. Did you talk to him about anything yesterday ? 

A. Qh, yes, I talked to him yesterday. 
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Q. Did you see Mr. Dwyer when you were sum- 
moned before the grand jury last winter at Moscow? 

A. Yes, sir. 

Q. You talked with him? ee. Yesesif. 

Q. Did he tell you that he had this affidavit that 
has been shown you this morning? i No, sir 

Q. What did he tell you? 

A. I don’t know now what he told me. I don’t 
know that we talked the case over at all. 

@. Nothing said about the case? 

A. Not to speak of, that I know of. If there was, 
L have forgotten it. 

Q. And you told Mr. Tannahill the same story you 
have told here this morning when you had your talk 
with him? 

A. Not very much of it, if any, for he has never 
asked me but very little about it. 

Q. Did you tell him about Steffey coming out to 
your house with Mr. Smith? [745—415] 

A. I don’t think I did. 

Q. Did you tell anybody that? 

A. Why, I suppose I have. 

Q. Who did you tell it to? 

A. I don’t know. I have talked it over with a 
good many of the people that have been waiting 
around, waiting just as I have been; we have talked 
these things over more or less, but who I don’t know. 

Recross-examination. 
(By Mr. TANNAHILL.) 

Q. You was called to Boise last winter as a_ wit- 

ness in the trial of the defendants by the defendants, 
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were you not? A. Yes, sir, 
Q. That is how you came to be in Boise? 
A. Yes, sir. 


Q. And the conversation you had with me in Boise 
was when you was a witness for the defendants, 
whom I was representing ? A. Yes, sir. 

Mr. TANNAHILUL.—That is all. 

Mr. GORDON.—That is all. 

At this time an adjournment was taken until ten 
o’clock A. M., Monday, August 29,1910. [746—416] 


On Monday, the 29th day of August, 1910, at ten 
o’clock A. M., the hearing was resumed. 


[Testimony of Mrs. Frances A. Clausen, for 
Complainant. | 
Mrs. FRANCES A. CLAUSEN, a witness called 
on behalf of the complainant, being first duly sworn, 
testified as follows, to wit: 


Direct Examination. 

(By Mr. GORDON.) 

Q. Will you state your name, please? 

A. Frances A. Clausen. 

The SPECIAL EXAMINER.—Q. Frances A. 
Clausen ? A. Yes, sir. 

Q. How do you spell vour name ? 

A. C-l-a-u-s-e-n. 

Mr. GORDON.—You are a married woman, are 
you? A. Yes, sir. 

Q. How long have you been married, Mrs. Clau- 
sen, to your present husband ? 

A. A year ago the first of February last. A year 
ago last February. 
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What was your name prior to this marriage? 

Frances A. Justice. 

And how long had you been married to Mr. Jus- 
A. Well, I will have to think. 


. Oh, Just approximately ? A. 32 vears. 
. And what was your husband’s name ? 

. David Justice. 

. And how long has he been dead? 

. Five years last February. [747—417] 


And you are the mother of Mrs. Guy L. Wil- 
A. Yes, sir. 

And what is her Christian name? 

Ella. 


. What was your maiden name, Mrs. Clausen? 
. Frances A. Crocker. 


How do you spell that? A. C-r-o0-¢-k-e-r. 
Where do you reside at present? 


. latkston. 


How long have you resided at Clarkston? 


. Twelve years, 


And prior to coming to Clarkston where did 


reside ? A. Greenwood, Wisconsin. 


Are you the mother of Fred. Justice ? 
Yes, sir. 
And is he living or dead? A. He is dead. 


. How long has he been dead? 


ive years last April. 


. Do you know the defendant, William Dwyer? 
, Yee sir 

. How long have you known him ? 

. Since I moved to Clarkston,—about twelve 


years. 
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Q. Are you intimately acquainted with his wife, 
Mrs. Kittie Dwyer? A. Yes, sir. 

Q. And you have known her the same length of 
time? A. Yes, sir. 

Q. Were you next door neighbors? 

A. No, sir. 

Q. Is your acquaintance rather an intimate ac- 
quaintance? [748—418] 

A. Why, just a neighborly acquaintance. 

Q. You remember taking up a claim under the tim- 
ber and stone act, do you? 

A. Yes, sir—and I guess I will never have a chance 
to forget it, either. 

Q. I show you timber and stone lands sworn state- 
ment of Frances A. Justice, dated April 25th, 1904, 
and ask you whether you signed that paper and filed 
the same in the land office at or about the date it 
bears? A. Well, that is my signature, all right. 

Q. I show you the notice of publication of the same 
date, and ask you whether or not you filed that paper 
at the same time—April 25th, 1904? 

A. Well, there is no signature on that. 

Q. No; but I ask you if you remember having filed 
the paper? A. Yes, sir, I filed one. 

Q. And I show you the testimony of Frances A. 
Justice given at final proof, dated July 18th, 1904, 
and ask you if you signed that paper? 

A. I signed that. 

@. And the cross-examination of Frances A. Jus- 
tice at the same time; is that your signature to that? 

A. Yes, sir. 
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Q. Now, with whom did you talk before taking up 
a claim about the propriety of taking up one? 

Mr. TANNAHILL.—The defendants severally ob- 
ject to any evidence of the witness in regard to tak- 
ing up a timber claim, in so far as the evidence re- 
lates to bills No. 388 and 407, upon the ground that 
the entry is not involved in those two particular 
actions, and the evidence is irrelevant, incompetent 
and immaterial. 

The Reporter thereupon repeated the last ques- 
tion. 

Mr. GORDON.—Answer the question, Mrs. Clau- 
sen. [749—419] 

A. Why, I asked Mr. Dwyer to get me a claim; 
several times I talked to him about a claim, and asked 
him to get me one. 

Q. That is William Dwyer? A. Yes, sir. 

. Now, what else did you say to him at that time? 

A. Well, I can’t remember everything I said. I 
talked to him several times and asked him to get me 
a claim, and we was going down in California, and 
they had trouble there about claims, so we didn’t go 
there to get a claim; and then I asked him to get me 
one in Oregon, and we didn’t get one; then I asked 
him to get me one in Idaho, and he located me on a 
claim in Idaho. 

Q. Yes; but now what was your arrangement with 
Mr. Dwyer before he located you? 

A. No arrangement, only that he would locate me 
on a claim. 

(. And who was to pay the expenses? 
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A. Well, I was to pay the expenses. I borrowed 
the money to pay them. 

Q. Well, I am speaking about your arrangement 
with Mr. Dwyer. Now, who was to pay your ex- 
penses ? 

A. Well, I was to pay the expenses after I bor- 
rowed money to pay them. 

Q. Now, explain how that was. 

A. Well, I asked him to borrow the money for me 
to get a claim. First I tried to get money in Wis- 
consin to get a claim, and then I tried to get money 
of Mr. Crocker, a relative of Mr. Justice, and they 
only had money enough to get their own claims, and 
[ had my place mortgaged, so that I couldn’t very 
well borrow money myself, and I asked Mr. Dwyer 
as a favor if he would borrow money for me to get 
a claim, and he said he didn’t know whether he could 
get it or not; he would try it. 

Q. Now, what were you to get then for your 
claim ? 

A. Well, I didn’t know what we would get out of 
it. We figured on [750—420] it, and he didn’t 
know whether he could sell the claim or not right 
away; he didn’t know just what he would get out of 
it. 

Q. Didn’t he tell you before you went up there that 
he would give you $150.00 for your right ? 

Ee No gsir. 

Q. Mrs. Justice, you remember testifying— 

A. I remember Mr. O’Fallon coming to the house, 
and I tried to tell him how it was, and he says, ‘‘ Mrs. 
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Justice, you are evading the truth,’’ every time I 
would try to tell him how it was, 

Q. Now, one moment. You made an affidavit for 
Myr. O’Fallon, didn’t you? 

A. Well, he scared me pretty near to death. I was 
pretty near crazy at the time—I was sick—and he 
said, ‘We know just how that was, and you will have 
to tell me just as it was,’’ and I tried to tell him 
how it was, and he wouldn’t allow me to tell it that 
way. 

Q. You signed the affidavit and swore to it, didn’t 
you? 

A. I signed the paper there, but I was Just about 
wild. I don’t know what I did sign. 

@. And he wrote the paper while he was there, did 
he not? 

A. Well, he didn’t write it; there was another 
fellow there. They came and looked all through my 
house to see that I was alone, and then every time I] 
tried to tell how it was he would say, ‘‘ Now, you are 
evading the truth, Mrs. Justice. Now, we don’t 
want to get you in trouble, but we know just how this 
is,’’ and he would tell how it was. He says. ‘‘We 
have found out how this is,’’ and he says, ‘‘ We are 
sent here by the Government, and you must tell it the 
way it is.” 

@. And you signed the affidavit ? 

A. Well, I signed the affidavit, for what could | 
do? 1 was scared half to death there by those two 
men. 

Q. And you testified at the trial of Mr. Dwyer a © 
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year or more after that, in October or November, 
1906, did you not? A. I testified in Moscow. 
[ 751—421 | 

Q. At the trial of Mr. Dwyer? A. Yes, sir. 

Q. And you told the truth then, though, didn’t 
you? 

A. I was kept in the sweat-box for two days. I 
didn’t know what I was telling. I don’t remember 
what I did tell there. 

Q. What do you call a ‘‘sweat-box’’? 

A. Well, Mr. Ruick took me into a room, and he 
said, ‘‘Now, I am going to have the truth of this mat- 
ere” 

Q. That’s all he wanted, wasn’t it? 

A. Well, he had it his way, and he wouldn’t let me 
tell it my way. 

Q. Did you tell anything but the truth on the wit- 
ness-stand up there? 

A. I don’t remember what I told on the witness- 
stand. 

Q. Did you tell the truth ? 

A. I told things as they wanted I should tell them 
then—as the way they said it was to be. 

The SPECIAL EXAMINER.—Mr. Gordon asks 
you if you told the truth. You can answer that 
direct. 

Mr. GORDON.—Q. Did you tell the truth then? 

A. I didn’t tell the truth if it was saying that there 
was a prior agreement. 

Q. Now, I am not asking you that. What has put 
the notion of a prior agreement into your head? 
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A. There is nothing; but I have told them all the 
time that there was no prior agreement. 

Q. Now, I haven’t asked you if there was one, 
Mrs. Clausen. 

A. Yes; you asked me if there was one. 

Q. No—I asked you what the arrangement was. 

A. Well,— 

Q. Then, you testified several days later, or at the 
following [752—422]| spring—the 1907—the case 
of Kester, Kettenbach and Dwyer, did you not, at 
Moscow ? A. I don’t know if it was in the spring. 

Q. Do you remember testifying at their trial ? 

A. Yes, sir; I remember of testifying. 

Q. And didn’t you tell the truth then? 

A. Well, I was sick, and worried most to death. J 
don’t know what I told at that time. I can tell you 
just how it was, if you will give me a chance to tell it. 

Q. Well, now, when I get through—after I ask you 
these questions you may make any explanation that 
you desire. Now, Mrs. Clausen, after Mr. O’Fallon 
and Mr. Goodwin had gotten that affidavit from you, 
and just prior to the first trials at Moscow that I have 
adverted to, you took a little vacation, didn’t you? 

A. Of the trials, you say ? 

Q. The first trials that were had at Moscow, of 
Dwyer and Kester and Kettenbach? 

A. Yes, sir; 1 went to Canada. I wasn’t— 

Q. Now, one moment— 

The SPECIAL EXAMINER.—Just answer the 
questions, Mrs. Clausen. When Mr. Gordon asks 
vou a question that can be answered by yes or no 
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answer it, and don’t go on to anything else until he 
asks you. 

Mr. GORDON.—Q. And when you got ready to go 
on a vacation, your daughter (Mrs. Wilson) went to 
the station with you, didn’t she? 

. No, she didn’t. 

. Where did you tell her that you were going to? 
. I didn’t tell her where I was going to. 

. Where did you start for? 

. I started for Spokane. 

. And what was your purpose in going to Spo- 
kane? A. Well, just to take a trip. [753—423] 

@. Where were you going? 

A. I intended to go to Seattle, or go there from 
Spokane after I got there. 

. Now, didn’t you intend to go to a conference or 
congress down to Coeur d’Alene? 

A. I had intended a while before to go there, yes. 

@. And that congress was in session about that 
time, wasn’t it? A. Yes, sir. 

Q. And a friend of yours (a Mrs. Robinson) was 
going to receive a degree there, wasn’t she? 

A. I don’t know any Mrs. Robinson. 

Q. Well, who was the friend of yours who was go- 
ing to receive a degree? A. Mrs. Morrison. 

Q. And what degree was she to.receive ? 

A. ‘The Degree of Honor. 

@. And you were desirous of seeing that degree 
passed upon her; is that correct ? A. Yes, sir. 

Q. But you didn’t go down to Coeur d’Alene—you 
went to Spokane? A. Yes, sir, I went to Spokane. 
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Q. And how long did you remain in Spokane? 

A. Till the first train went to Seattle. 

Q. And then, vou bought a ticket from here to Spo- 
kane, and then a ticket from Spokane to Seattle; is 
that correct? A. Yes, sir. 

. And did you stop at a hotel in Spokane? 

. No, six. 

. Did you stop at a hotel in Seattle? 

. I did. [754—424] 

. What hotel ? A. The Tourist Hotel. 

Did you register at that hotel ? A. I did. 

. Under what name? A. Mrs. Frances. 

. Mrs. Frances? A. Yes, sir. 

. Did you have any reason for not registering as 
Mrs. Frances Justice? 

A. No, sir, I had no reason that I know of. I 
could sign my name ‘‘Mrs. Frances’’ if I wanted to, 
and leave the ‘‘Justice’’ off. 

Q. And you availed yourself of that privilege? 

A, Wesysir. 

@. And how long did you remain at Seattle ? 

A. I stayed overnight. 

@. And from Seattle did you buy another ticket 
and go somewhere ? 

. Yes, sir; I went to Vancouver. 

And did you go to a hotel at Vancouver ? 
I did. 

. What was the name of that hotel? 

. The Empire. 

. And did you register there? #&, L.did. 
. Under what name? A. Ada Crocker. 
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Q. Ada Crocker ? 

A. Yes, sir. That is my name. 

Q. And how long did you remain there ? 

A. I don’t remember now how long I was there. 

Q. Did you go anywhere else before you returned 
to your home at Clarkston? [755—425] 

A. Yes, sir; I went several places. 

@. Well, state the itinerary, please. 

A. Well, I went to Mount Pleasant; I went to 
North Vancouver, to New Westminister, and to 
Victoria. When I went to Victoria I had started to 
come home, and I didn’t have any money only enough 
to pay my fare back to Vancouver, and I went back 
to Vancouver. 

@. And did you borrow any money from anybody 
to get back here? 

A. No, sir; I didn’t borrow money to get back here. 

@. Did you borrow any money while you were 
there ? 

A. Yes, sir; I borrowed money of Mr. Dick. 

Q. Who was Mr. Dick? 

A. Well, he is a gentleman that lives in North 
Vancouver. 

@. Had you ever met him before ? A. No, sir. 

@. And did you come back alone, or did you come 
back with someone? 

A. Oh, the Government sent a friend to come back 
with me. 

Q. And what was that friend’s name? 

A. Mr. Glover. 

Q. And do you know what his official capacity 
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was? A. He was a detective. 

Q. And that was how long before the first trial that 
you attended at Moscow, that you returned to your 
home; or were you brought right back to Moscow? 

A. I was brought to Moscow. 

Q. The trial was on at that time? A. Yes, sir. 

Q. Now, did you tell anyone that you took that trip 
to avoid the unpleasantness of having to appear at 
the trial ? A. No, sir, I never did. 

Q. You never told anybody that? 

A. No, sir. [756—426] 

Q. Well, is that a fact? 

A. That I went to avoid the trial? 

Q. Well, you can put it that way if you want to; 
but I mean to avoid the unpleasantness of having to 
appear in court? 

A. Well, I didn’t want to appear. 

Q. And you were not under subpoena? 

A. No, sir, I wasn’t under subpoena. 

Q. And you just thought it would be all right for 
you to take your vacation and not have to be bothered 
with any trial, or the embarrassments and incon- 
veniences that you might be submitted to at the trial; 
is that correct? 

A. Well, Mr. O’Fallon told me if I would sign that 
paper that he would try and influence them not to 
have me as a witness on the stand, and I supposed he 
would do that. 

Q. You didn’t want to testify, did you? 

A. No, sir, I didn’t. It isn’t very pleasant. 

Q. Now, you went to view this claim, did you not? 
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Ae Tedid: 
. And vou went with Mr. Dwyer? 
; Mesasi. 
. And with whom else did you go? 
. Mr. Justice. 
. That is your husband? 
. Yes, sir; and Mr. O’Brian. 
. And was Mr. and Mrs. Guy Wilson along? 
. No, sir: Mrs. Guy Wilson wasn’t here at the 


. Guy Wilson was along? A. Yes, sir. 
. And was your son Fred. along? A. No, sir. 
. Have you named all the parties that you can 
remember that went on that excursion? [757—427] 

A. That’s all IT think of now. 

Q. And what city or town did you go to after leay- 
ing Lewiston, on the way to the claim? 

A. I went to Orofino and Pierce City. 

@. Now, who paid your expenses from here to 
Pierce City? 

A. Mr. Dwyer paid them, because I didn’t have the 
money to pay them. I got him to furnish me the 
money. 


QHD FOrOrPoro 


@. Yes; and he paid your expenses up to the claim 
and back; is that correct? 

A. Yes, sir; but I paid him back. 

@. Well, that’s all right. 

Mr. TANNAHILL.—She has the right to answer 
the question fully and she has a right to make any 
explanation she desires to. 

Mr. GORDON.—I agree with you thoroughly. 
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WITNESS.—I told you first T had no money, and 
T got him to furnish me money. 

Mr. GORDON.—I agree with you thoroughly, Mr. 
Tannahill, and I haven’t raised the least objection 
to her answering, nor I won’t. 

Q. Now, what was said about the money by Mr. 
Dwyer? You told him you didn’t have the money 
with which to pay for a claim; is that correct? 

A. Yes, sir. 

Q. And you asked Mr. Dwyer if he could get it 
for you? A. Yes, sir. 

Q. And he said that he thought that he could? 

& Yessir. 

Q. Now, was this arrangement to get all of the 
money that was necessary for filing fees, and ex- 
penses to the claim, and for final proof also? 

A. Yes, sir. 

Q. And this was before you had ever gone to the 
timber claim that you had had this talk with Mr. 
Dwyer? [758—428] A. Yes, sir. 

Q. Now, what did you think you were going to get 
for this timber claim ? 

A. I didn’t know how much I would get. He 
figured the way the claims was selling that it would 
be somewhere about $200.00 more than the expenses. 

Q. And did Mr. Dwyer tell you that before you 
went to the claim? A. Yes, sir. 

Q. That is when you had your first talk with him? 

A. I told him that I couldn’t— 

@. No—just answer whether that was the first 
talk that you had with him ? A. Yes, sir. 
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Q. Now, you can go on and answer the rest that 
vou want to say. 

A. I told him that I couldn’t borrow money to put 
into a timber claim to hold the claim very long, and 
IT asked him about how much that a body could get 
out of a claim, and he figured on the claim and he 
thought somewhere about $200.00 would be what a 
elaim would bring above expenses. 

@. Now, do you remember whether or not you had 
an arrangement with Mr. Dwyer by which you were 
to take up this claim, and that he was to furnish all 
the expense money and the money for final proof, 
and that you were to get $150.00 out of it, after all 
expenses had been taken out? 

A. No, sir; he thought there would be about 
$200.00 when I could sell the claim, the way we 
figured that it would bring about that, the way that 
other claims was selling. 

Q. Now, see if this refreshes your recollection, 
Mrs. Justice. J am reading from record No. 1605 
that has been referred to here in the stipulation the 
first day that we held a hearing in this case, the case 
of Kester and Kettenbach and Dwyer vs. the United 
States, at page 383, and from the context of the 
preceding pages the question refers, it [759—429] 
seems, to an understanding that you had with Mr. 
Dwyer before you went to the timber. Now, I will 
ask you if you remember this question being asked 
you, and whether you made the answer that I shall 
also read: ‘‘Question. Now, state what that under- 
standing was?’’ ‘‘Answer. That he would get the 
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money (meaning Dwyer) for me for a claim, and I 
would go up there and take a claim. It was a verbal 
agreement. I thought I would get $150.00 clear of 
all my expenses.’’ Now, do you remember that ques- 
tion being asked you, and that answer being made by 
vou? 

A. It might have been. I don’t remember. 

Q. Well, was that the truth, as you remember it 
now ? A. Well, about $150.00 or $200.00. 

Q. Well, is the rest of it correct as you understand 
it now? 

A. I don’t know how I ¢an tell you different, how 
1 understood about it, that it would be somewhere 
about $150.00 or $200.00 above expenses. 

Q. Now, do you remember whether this question 
was asked you, and whether you made the answer 
which I shall also read: ‘‘Question. What were you 
to do with that claim to get $150.00?”’ ‘‘Answer. I 
was to file on the claim and prove up on it.’’ ‘‘Ques- 
tion. And then what were you to do after you proved 
up, if anything, in order to get the $150.002’’ ‘‘An- 
swer. I gave a contract of a deed for the timber.”’ 
‘‘Question. J am asking you with regard to the un- 
derstanding between you and Mr. Dwyer before you 
went up there. What were you to do with the land 
when you got title to it?’’ ‘‘Answer. I would sell it. 
I would get $150.00 for my chance on the claim.”’ 
‘‘Question. For what chance? Who did you get 
the $150.00 from?’’ ‘‘Answer. Well, he paid me the 
$150.00, and I don’t know—the claim was made over 
to the bank, if I remember right, to pay for the note 
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which I had in the bank.’’ Now, do you remember 
those questions being asked you and those answers 
being given by you? 

Mr. TANNAHILL.—We object to the question, 
upon the ground that the witness’ evidence is not ma- 
terially different as a whole from the [760—430] 
evidence she is giving at the present time. 

The SPECIAL EXAMINER.—Now, Mrs. Clau- 
sen, you may answer the question. Just repeat it. 

Mr. GORDON.—Q. Do you remember whether 
or not those questions were asked you and those 
answers given by you? 

A. I don’t remember how the questions were asked, 
or I don’t remember the answers I gave—all. It 
has been so long ago I have forgotten. I was sick at 
that time, and worried, and I can’t remember all that 
I said. 

Q. And you are not very well now, are you, Mrs. 
Justice ? 

A. No, sir, Iam not. I haven’t been— 

Q. Well, now, isn’t that a fact? 

A. I want to tell you what made me sick, too. 

Mr. GORDON.—Well, now, I don’t think that is 
relevant. 

The SPECIAL EXAMINER.—I don’t think that 
is relevant to the case, Mrs. Clausen. 

WITNESS.—Well, I think it was. 

Mr. GORDON—Q. I will, ask you if the facts are 
as they are purported to report you as having testi- 
fied at the former trial? 

A. I don’t understand that. 
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Q. Maybe I can make myself plainer. You heard 
me read the questions, did you not? A. Yes, sir. 

Q. And you heard the answers? A. Yes. 

Q. Well, now, are the answers that were read, pur- 
porting to report your testimony as the facts of the 
ease, are they true in that regard? 

A. Well, I can’t remember what answers—I don’t 
know— [761—481] 

@. Well, now, I will show you the record and ask 
you to read from the question at the top of page 383: 
‘*Now, state what that understanding was,’’ down to 
the bottom of the page, where the answer is— 

WITNESS.—I can’t see. I must have some 
water. 

(Note by the Reporter: The witness fell forward 
from the witness-stand, apparently in a fainting con- 
dition, and was assisted by her husband and a lady 
friend. ) 

An informal recess was thereupon taken. 

At 11:05 o’clock A. M. the hearing was resumed. 

Mr. GORDON.—We offer in evidence the timber 
and stone lands sworn statement of Frances A. 
Justice, dated April 25th, 1904, the notice of publica- 
tion, the testimony of Frances A. Justice given on 
final proof, and the cross-examination thereof, all of 
which have been identified by the witness, and the 
testimony of the witnesses on final proof, and the 
eross-examination of them, the Receiver’s Receipt 
and the Register’s Certificate, dated July 13th, 1904, 
a certified copy of the patent issued to Frances A. 
Justice, dated December 31st, 1904, all concerning 
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the entry of lots 3 and 4, and the east half of the 
southwest quarter of section 19, township 38 north, 
of range 6 east of Boise meridian. 

Mr. TANNAHILL.—The defendants severally 
waive any further identification of the papers, but 
object to the admission of any papers in evidence in 
so far as they relate to bills No. 388 and 407, upon 
the ground and for the reason that the entry is not 
involved in either of those actions, and they are ir- 
relevant and immaterial. And the defendants sev- 
erally object to the introduction of the final proof 
papers in evidence in support of any of the actions, 
and especially the testimony of claimant and the 
cross-examlnation of claimant, Frances A. Justice, 
the testimony of the witness William Dwyer, and the 
cross-examination of the witness William Dwyer, the 
testimony of the witness Edwin Bliss, and the cross- 
examination of the witness Edwin Bliss, and the 
[762—432] proof of publication; upon the ground 
that it relates to the final proof, and they are irrel- 
evant, incompetent and immaterial. 

Said documents were thereupon marked by the Re- 
porter as Exhibits 21, 21A, 21B, 21C, 21D, 21H, 21F, 
21G, 21H, 211, 21J, and 21K. 

The witness Mrs. Frances A. Clausen was there- 


upon excused from testifying further at this time. 
[ 763—433 ] 
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Complainant. | 


GEARY VAN ARTSDALEN, a witness called on 
behalf of the complainant, being first duly sworn, 
testified as follows: 


Direct Examination. 


(By Mr. GORDON.) 


Q. 
A. 
. How old are you, Mr. Van Artsdalen ? 

. Thirty-three. 

. You are a married man? A. Yes, sir. 
. How long have you been married ? 


QOPrOOrPOPOOPSO 


Your name is Geary Van Artsdalen ? 
Yes, sir. 


Four years. - 
Did I ask you where you resided ? 
No, sir. 


. Where do you reside ? A. Lewiston. 
. How long have you resided in Lewiston? 


A little over a year. 


. Where did you reside at the time you took up a 


timber claim ? A. Weippe, Idaho. 


OrOrore 


> 


. What was your employment then ? 
. L was a teamster and farmer. 


With whom were you employed ? 


. I was working for myself, freighting. 

. You have a team of your own? 

. I did have at that time, yes. 

. What kind of employment was this? 

. Well, it was freighting for the merchants at 


Pierce, Idaho. 


Q. 


You remember taking up a claim under the tim- 
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ber and stone act in 1903, do you? _—_ A. Yes, sir. 

Q. Have you ever testified in court concerning the 
circumstances [764—434] or conditions of your 
taking up a claim, Mr. Van Artsdalen ? 

A. No, sir. 

Q. Have you ever made a statement for anybody 
concerning this claim ? A. No, sir, I haven’t. 

@. Have you ever been asked to? A. No, sir. 

@. I show you timber and stone land sworn state- 
ment, dated October 31, 1908, signed Geary Van 
Artsdalen. A. Yes, sir. 

@. And ask you if you signed that paper and filed 
it in the land office on or about the date it bears ? 

A. Yes, sir, that is my handwriting. 

@. And you filed it in the land office about the date 
it bears ? A. Yes, sir. 

Q. I show you the nonmineral affidavit, of the 
same date, and ask you if that is your signature to 
that paper? A. Yes, sm. 

Q. And the notice for publication, you filed that at 
the same time? A. Yes, sir. 

Q. I show you the testimony of Geary Van Arts- 
dalen, taken at final proof, January 11, 1904, and ask 
you if you signed that paper? A. Yes, sir. 

Q. And the cross-examination taken at the same 
time. Is that your signature to that? 

A. Yes, sir. 

Q. Mr. Van Artsdalen, who first spoke with you 
about taking up a timber claim? 

Mr. TANNAHILL.—The defendants severally 
object to the evidence of the witness in relation to 
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or in support of bills No. 407 and 388, upon the 
ground that the entry of the witness is not involved 
in these two particular actions, and the evidence is 
irrelevant and immaterial. [765—435] 

The SPECIAL EXAMINER.—You may answer 
the question now. 

The stenographer thereupon repeated the last 


question. 
A. Mr. Jansen. 
Q. What was his business? 
A. He was locating timber. 
Q. Are you acquainted with Mr. William Dwyer? 
A. Yes, sir. 
Q. Were you at that time? A. No, sir. 
Q. Had vou ever met him at that time? 


i. No, sit. 

Q. Do you know Mr. George H. Kester? 

A. No, sir. 

Q. Do you know Mr. William F. Kettenbach ? 

A. I know him by sight of late years,—not at that 
time. 

Q. State what occurred between you and Mr. Jan- 
sen with reference to taking up a claim. 

A. Nothing, only I wanted to take up a claim, and 
he knew where there was one. 

(). He knew where one was? 

A. He did, yes, sir. He was locating timber at 
that time. 

Q. Did he tell you how much it would cost? 

A. I don’t know as he did. I was a resident of 
that country and I knew all the time what it cost to 
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prove up on a claim. 


Q. I mean for the location fee. ‘an View: 

Q. How much was it? A. $100.00, I think. 

Q. Did you pay him $100.00? A. Yes, sir. 

Q. When? 

A. When he located me. [766—436] 

Q. Before you filed? A. Yes, sir. 

Q. Did you know of any purchaser for timber 
claims at that time? A. No, sir. 


Q. Did you own your home at that time? 

A. Yes, sir. 

Q. Was it a homestead ? 

A. It was a homestead, that is, by my father; I 
bought it from him. 

Q. Did you go over this timber claim ? 

A. Yes, sir. 

Q. How far was it from your home? 

A. It was about eighteen miles. 

Q. And did you file just after you had been over 
the claim ? A. Yes. 

Q. Who prepared the filing papers that I showed 
vou here a few moments ago? A. Mr. Jansen. 
. Where did he prepare them ? 
. In the land office, I believe. 
. He came down here with you? 
. He was living here at the time, yes. 
. What was Mr. Jansen’s name ? 
. Charlie Jansen. 
. Charlie Jansen ? Ay, Yoes, 519. 
. Did you pay your own filing fees, or did you 
borrow the money for it? A. I paid it inyself. 


OOPOPrO PS 
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Q. Did you keep a bank account at that time’ 

A. No, sir. 

Q. After you made your filing do you remember 
the occasion of your making your final proof? 

A. Yes, sir. [767—437] 

Q. Who notified you of the time to make proof? 

A. I don’t know who it was now. I got notice 
that it was time. 

Q. You went over this land the first time some 
time before you filed? &. Yes, "sar. 

Q. And did you go over it alone that time, or with 
somebody ? A. I went with somebody. 

@. Who were you with? 

A. I was with Jack Maloney and Charlie Miles. 

Q. Anyone else? A. That was all. 

Q. Did you ask them to go with you, or was it just 
a pleasure trip you were on? 

A. No, they was to go with me. 

Q. Is this claim near the Myers claim? 

A. I don’t know. I don’t know where Myers’ 
claim is. 

Q. Were they practical woodsmen ? 

A. Yes, sir. 

Q. Was Mr. Myers a practical woodsman ? 

A. Miles, I said, Charlie Miles. 

Q. What did you expect to do with this timber, 
Mr. Van Artsdalen? 

A. Well, I supposed I would sell it after some 
length of time, which I did. 

Q. You came to the land office to make your final 
proof ? A. Yes, sir. 
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Q. Do you remember how much money you paid 
in the land office on that occasion ? 

A. It was four hundred and something. [ don’t 
remember just— 

Q. Did you pay it by check or in cash? 

®, I paid it in cae 

Q. Did vou borrow any of that money? 

A. No, sir. 

Q. How long had you had that money? [768— 
438] 

A. Oh, I had had it quite a little bit. 

Q. About how long? 

A. I hadn’t had it all so very long.—six months 
or something like that. 

Q. You had had some of it for six months, had 
vou % 

A. Some of it longer than that. 

Q. How long was the longest time vou had had 
any of it? 

A. Oh, T don’t know. I had had some of it all 
the time; I always have a little money. 

Q. Did you borrow any of the money about the 
time you made your final proof? A, Woe 
. You have sold your claim, have you? 
. Yes, sir. 
. To whom did you sell it? 
. To the Clearwater Timber Company. 
. With whom did you negotiate the sale? 
. Fitzgerald. 
. What Fitzgerald? 
. Fitzgerald, that is all I know of his name. 


OrFrOrPore 


oe 
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Q@. Was he an agent of the Clearwater Timber 
Company ? 

A. I suppose he was; he had an opticn on it. 

Q. How long had he an option on it? 

A. He had an option for thirty or sixty days, | 
don’t know which. 

Q. How long after you made proof did you sell? 

A. I don’t remember. 

Q. The same day vou made proof? 

A. No, it was several months. It was maybe six 
months, maybe more. I don’t know just how long 
I did hold it,—maybe it was a year,—I don’t know. 

Q. How much did you get for your claim? 

A. I got $1500.00. 

Q. Where did you close this transaction? [769— 
439 | A. I closed it here. 

(. In whose office ? 

A. Let’s see. I don’t know whose office it was 
now. 

Q. Where did you go to sign the deed? 

A. I don’t recall just the place. 

Q. Can’t vou recall the location, or is it that you 
can’t remember the name of the person’s office ? 

A. That part of it seems to have slipped my mem- 
ory; I don’t just remember. 

@. Did you see Mr. Nat Brown in the transaction 2 

A. No, sir. 

Q. Were you in the Lewiston National Bank in 
relation to the transaction ? 

A. It don’t seem to me that I was. 

Q. Did Mr. Fitzgerald give you a cheek in pay- 
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ment for this claim? A. No. 

Q. Do you remember where he paid you the 
money ? 

A. He paid me part of it at home, and I don’t 
know where he did pay the balance. 

Q. How much did he pay you up at your home? 

A. Let’s see. J don’t recall just how much it was 
now. 

Q. How much actual cash did he give you alto- 
vether ? A. I can’t tell you that now either. 

Q. Was any of it taken out for anything, any of 
the $1500.00 ? A. No. 

Q. Then, did he pay you $1500.00? 

A. He didn’t pay all of it at one time. No, he 
paid me part of it on the option, and later on: he paid 
me the balance. 

Q. How much did he pay you when he took the 
option ? A. He paid I think it was $500.00. 


. Was that after you made proof? 

. Yes, sir. 

. Was the option in writing? [770—440] 
. Yes, sir. 


Where was that prepared ? 
. That was prepared at Weippe. 
. What was your purpose in coming down here 
to execute the deed? A. I don’t know. 

Q. Did you bring vour wife? You didn’t have a 
wife at that time, did you? 

A. No, I didn’t have a wife at that time. 

Q. Now, can you remember where you signed that 
ceed ? 


OQrorore 
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A. No, I ean’t recall where I did sign it. 

Q. Did Mr. Fitzgerald have an office here? 

A. No, I think not. 

Q. Haven't you any remembrance whatever of the 
transaction here? 

A. No, it don’t seem to me that I can remember 
where the deed was signed. I have forgot that part 
of it altogether. 

Q. Did you meet him here by appointment? 

A. Why, if I met him at all it was by appoint- 
ment, but I don’t— 

Q. Well, did you close the transaction with Mr. 
Fitzgerald, or did somebody else close the transac- 
tion for you? A. Let’s see. 

Mr. GORDON.—Can’t you remember? 

A. No, I can’t recall where I did sign the deed at 
all. 

@. When you gave him the option did you give him 
a deed to be held in escrow? 

A. No, I don’t think I did. He had an option 
drew up there and I signed the option. 

Q. Didn’t you give him a deed at the same time, 
and it was to be held in some bank until the money 
was paid, and that you went to the bank and signed 
the deed and got so much money? A. No. 

Q. You have no recollection whatever of signing 
the deed ? 

A. No, I haven’t any recollection whatever of sign- 
ing the deed. [771—441] 

Q. Are you sure you did sign a deed? 

A. Well, I guess I must have, or else it would be 
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mine yet, wouldn’t it? (Laughing.) © 

Q. I guess it would. 

A. It seems to have slipped my mind altogether ; 
I ¢an’t Fecall. 

Mr. GORDON.—We offer in evidence timber and 
stone land sworn statement of Geary Van Artsdalen, 
dated October 31, 1908, the nonmineral affidavit, the 
notice for publication, the testimony of Geary Van 
Artsdalen on final proof, the cross-examination of 
Van Artsdalen taken at the same time, all of which 
papers have been identified by the witness; the testi- 
mony of the witnesses at final proof, and the cross- 
examination of them, the receiver’s receipt and the 
register’s certificate, dated January 11, 1904, certi- 
fied copy of the patent issued to My. Geary Van 
Artsdalen, dated November 1, 1904, all relating to 
the entry of the northeast quarter of section 25, 
township 37 north of range 5 east of Boise meridian. 

Said above-mentioned papers were thereupon 
inarked by the stenographer as Exhibits 22, 22A, 
9238, 220, 22D, 29, 226, WE, 2, 207, 22g, 221K, 
22.L, and 22M. 

Mr. TANNAHILL.—The defendants severally 
waive any further identification of the papers, but 
object to each of the documents, on the ground that 
they are irrelevant and immaterial, it affirmatively 
appearing that the defendants, or none of them, had 
any connection with the entry, that they never owned 
the land, and that the entry is legal in every respect. 
The defendants further severally object to the final 
proof papers, on the ground that they are irrelevant 
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and immaterial, and matters occurring long after the 
filing of the sworn statement. 
Cross-examiunation. 
(By Mr. TANNAHILL.) 

(. My. Van Artsdalen, as 1 understand you, you 
had no agreement to sell your land to anyone before 
vou made vour final proof? 

= Mo, sim J edidn’t. 

@. And you never did sell it to either of the de- 
fendants? me. ANG, SIT 

@. And had no agreement to sell it to cither of 
the defendants? [772—442] A. No, sir. 


[Testimony of Bertsel H. Ferris, for Complainant. | 

BERTSEL H. FERRIS, a witness called on be- 
half of the complainant, being first duly sworn, tes- 
tified as follows, to wit: = 


Direct Examination. 
(By Mr. GORDON.) 
@. Your name is Bertsel H. Ferris? 
A. Yes, sir. 
@. How old are you, Mr. Ferris? 
A. Thirty-five. 
Q. Where do you reside? A. Lewiston, Idaho. 
@. How long have you resided in Lewiston? 
A. About eight or nine years. 
Q. Are you married? A. Yes, sir. 
Q. Were you married in March, 1903? 
A. Five vears ago last Christmas. 
Q. Then, you weren’t married in March, 1903? 
A. No, six: 
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. What was your occupation at that time? 

. Electrician. 

. Do you still follow the same business now? 

a Ves asir. 

. What was your salary in 1903? 

. About $65.00 or $70.00 at that time. 

. Per month? A. $65.00 or $75.00. 

. Do you remember when you came to Idaho? 
[773443 | 

A. I came out first in 1892. I was out two or 
three years and went back, then came out the last 
time in 1901, I think, or 1902. 

(). 1901 or 1902? A. Yes, sir. 

Q. Do you remember taking up a claim under the 
timber and stone act in March, 1908? 

A. Yes, sir. 

®. I show you timber and stone land sworn state- 
ment, dated March 31, 1908, signed Bertsel H. Fer- 
ris, and ask you if you signed that and filed the same 
in the land office about the date it bears? 

A. Yes, sir, that is my signature. 

@. I show you the testimony of Bertsel H. Fer- 
ris, given on final proof, dated June 26, 1903, and 
ask you if you signed that paper. 

A. Yes, sir, that is my signature. 

@. I show you the cross-examination of Bertsel 
H. Ferris, taken at the same time, and ask you if that 
is your signature? A. Yes, sir. 

@. I show you a note, dated March 31, 1903, for 
$125.00, payable to the order of Curtis Thatcher one 
year after date, signed Bertsel H. Ferris. 
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A. Yes, su’, that is my signature. 

Q. You signed and delivered that to whom? 

A. Clarence W. Robnett. 

@. Who first spoke with you about taking up a 
timber claim, Mi. Ferris? 

Mr. TANNAHILL.—We object to any evidence 
of the witness relative to his taking up a timber 
claim, on the ground that it is irrelevant and imma- 
terial, the entry of the witness not being involved 
in any of the actions. 

A. Mr. Clarence Robnett. 

Mr. GORDON.—Did you know William F. Ket- 
tenbach at the time you took up your [774—444] 
timber claim? A. Yes, sir. 

Q. Intimately acquainted with him? 

A. I had met him. 

Q. Did you know Mr. George H. Kester at that 
time ? A. Yes, sir. 

Q. Now, state what conversation Mr. Robnett had 
with vou relative to taking up this timber claim. 

Mr. TANNAHILL.—We object to any conversa- 
tion between Mr. Robnett and the witness, upon the 
eround that the defendants were not present and on 
the ground that it is hearsay, relevant and imma- 
terial. 

Mr. GORDON.—Proceed, Mr. Ferris. 

A. I met Mr. Robnett on the street, and he asked 
me if I wanted to take a elaim, and I told him I did, 
but I didn’t have the money to take it with, and he 
said he could fix that he thought, he could get the 
money for me. 
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Q. Well, what else was said? 

A. He said if I would come up to the house we 
would talk it over, and I asked him if he could get a 
claim for a friend of mine, Mi. Robinson, and he 
said he thought he could. 

Q. What Mr. Robinson? 

A. George Ray Robinson. 

Q. Now, was anything said in that conversation 
as to what vou could get out of your claim? 

A. Not that I remember of. 

Q. Was anything— 

A. He said he thought he could sell it for us. 

@. Did he tell you how much you could get for it? 

A. | don’t teniember 

@. Was anything said at that time about who 
would pay the expenses of the filing, etc.? 

A. No, sir. I paid that myself. ['775—445] 

Q@. Was anything said about a location fee? 

A. Why, I signed a note for the location. I don’t 
know whether there was anything said about it at 
that time or not. 

Q. Did anybody locate you? 

A. Mr. William Benton took us up there. We 
went up the river with him. 

. Tell where you went with Mr. Benton. 

. We went up above Big Island on the river. 
. How far is that from here? 

. I don’t know just how far it is. 

. Well, about how far? 

. Probably fifty miles by the railroad. 

. How far was the claim from there? 
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A. I don’t know just how far; I couldn’t say. 

Q. Have vou ever been on the claim? 

A. We went up there towards it, above Big Island, 
and I thought I was on it or near it at that time; 
I don’t know whether I was. 

Q. Did you think you were on the claim? 

A. I thought at the time that I was on the claim, 
because I understood it went down to the river. 

Q. Did Mr. Robinson and you and Mr. Benton go 
together ? A. We was all in a bunch. 

Q. Wasn’t there some discussion about not going 
to the claim ? A. I don’t remember. 

Q. Don’t you remember whether or not Mr. Ben- 
ton told you you were within twelve or fifteen miles 
of the claim, and that under the arrangement you 
had you didn’t have to go on the claim? 

A. I don’t remember. We were up the year be- 
fore, or I was, in fact further over eight or nine miles 
from there. 

Q. Yes, but I am speaking about this occasion. 
You have testified at one or two trials before, haven’t 
you, Mr. Ferris? A. Yes, sir. 

Q. And you came to my office Friday or Saturday 
evening, did you not? [776—446] A. Yes, sir. 

Q. And you read the testimony over that you gave 
at those trials? A. Yes, sir. 

Q. Was there anything in the printed testimony 
of those trials that wasn’t correct? 

A. Not that I remember of. 

@. Do you remember whether or not that question 
was asked you at the former trial? 
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A. No, I don’t. It probably was. - 

Q. Do you remember whether or not Mr. Robnett 
suggested that it wasn’t necessary to go on the claim, 
and that if you took the time to go clear up to the 
claim that it might be filed on before you had time 
to make an entry? A. Yes, sir. 

Q. That was before you filed, wasn’t it? 

A. Yes, sir. 

Q. When was that conversation with Robnett? 

A. I think it was at his house, if I am not mis- 
taken, or in the directors’ room at the bank, I don’t 
know which now. 

Q. Before you filed? 

A. He said we had better file right away, because 
it may be too late, someone might get in ahead of us. 
Q. Now, who told you to go to see Mr. Benton? 

A. Mr. Robnett. 

Q. Did you make that arrangement with Mr. Ben- 
ton, or were your arrangements made with Mr. Rob- 
nett ? A. They were made with Robnett. 

Q. What did you have to say when you went to 
see Benton? 

A. Well, I didn’t see him I don’t think until we 
started up there. 

(). Did you start from here alone? 

A. No, there was several of us went. 

Q. Who went with you? [777—447] 

A. Why, Mx. Achin, Mr. Allen and Mr. Robinson. 
I don’t remember any of the others. There were 
two or three more. 

Q. Who gave you the description of the land that 
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you were to file on? A. Mr. Robnett. 

Q. Mr. Benton didn’t give you the description of 
it, did he? A. No, sir. 

Q. You went up above Big Island somewhere and 
then returned ? &. Yes, sim: 

Q. How long after you returned was it before you 
went to see Robnett? A. I don’t remember. 

Q. Well, was it the next day or a week or how 
long was it? oe I cait’t say: 

Q. Where did you go to see him? Where was he? 

A. I met him on the street awhile afterwards, I 
don’t know just how long, and he told me when we 
would have to prove up. 

. No,—I am talking about before you filed now. 
. Ob, before we filed. 

Wes. 

. Why, we filed before we went up there. 

. You filed before you started up there? 

. Yes, sir. J think it was the next day after we 
was up to the house, if J am not mistaken. 

Q. This was before you met Benton? 

mae, "¥ CS, Sir, 

Q. And before you had started out towards the 
land even? A. Yes, sir. 

Q. Where did you get your filing papers? 

A. I don’t— I think, if I am not mistaken, that 
we got them in the directors’ room at the bank, if I 
am not mistaken. 

Q. At the Lewiston National Bank? [778—448] 

A. Yes, sir. At any rate I went over to Nicker- 
son’s office across the street and had them made out. 
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Q. Who went with you to the directors’ room in 
the bank to see Mr. Robnett? A. Mr. Robinson. 

Q. George Ray Robinson? A. Yes, sir. 

Q. Did Robnett go with you over to Nickerson’s 
office ? A. No. 

Q. Did he give you any paper to take over there? 

A. I don’t remember now whether I got the paper 
there or got it over to Nickerson’s. That isn’t clear. 

Q. And you went to Mr. Nickerson’s office, did 
you? A. Yes, sir. 

Q. And he prepared the papers there for you? 

A. I think so. He fixed out something. I know 
I paid him a $1.00 fee. 

Q. Was there any discussion between you and Mr. 
Robnett as to an affidavit you should have to make 
in that sworn statement that you have identified? 

A. He said we would have to swear we had been 
on the ground. 

Q. Did you demur to that? 

A. I told him that I hadn’t been on the ground. 

Q. What did he say? 

A. He said that I had been up near there the year 
before, and that I could say I had been on the ground 
and it would be all right. 

Q. This note that I showed you that you identified 
runs to Curtis Thatcher. Did you know Mr. 
Thatcher ? A. Yes, sir. 

@. Had you ever done any business with him? 

A. Inever had; no, sir. [779—449] 

Q. Now, was Robnett to furnish you all the money 
for the taking up of this claim ? 
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A. He was to furnish money for the location and 
estimation, as I understand, and the proving up. 

Q. And the proving up? A. Yes, sir. 

Q. And what were you to do with this land? 

A. I was to sell it. 

Q. Who to? 

A. Whoever I could. I gave an option on it. 

Q. Wasn’t there any arrangement before you gave 
an option? 

A. No. He said he would try to sell it for me. 

@. When was he to try to sell it? 

A. Well, I don’t remember of any particular time. 

Q. You went up there in March, did you not? I 
mean you filed your papers in March? 

A. I think so. 

Q. And in your first talk with Robnett wasn’t he 
to procure the purchaser before July? 

Mr. TANNAHILL.—We object to that as leading 
and suggestive. This is your own witness, and you 
have no right to cross-examine him or ask him such 
leading questions. 

A. I don’t remember of any particular time, Mr. 
Gordon. 

Q. There wasn’t any particular time set? 

A. Not that I remember. 

Q. Did you know that Robnett had been in that 
business, furnishing people money to take up claims ? 

A. No, sir, not until he made the arrangements 
with me to get the money. 

Q. Now, was it your understanding that you were 
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to turn the claim over to him, or to whoever he sug- 
gested ? 

Mr. TANNAHILL.—Objected to as leading and 
suggestive. [780—450| 

A. No, I had no arrangements only as much as 
he said he would try to sell it for me. 

Q. When was he to—how much was he to get over 
and above what the expenses were? 

A. I don’t know as I remember; I don’t remember 
of any especial amount. 

@. Was any amount mentioned ? 

A. No, not that I remember of. 

Q. What was your understanding that Robnett 
wanted with this claim? 

Mr. TANNAHILL.—We object to that as imma- 
terial, and we object to it on the further ground that 
the witness never testified that Robnett wanted the 
claim. 

The reporter thereupon read the last question. 

A. I had no understanding. 

Q. You had no understanding ? 

A. No, not that I remember of. 

Q. Did you think it strange that somebody should 
come to you and offer to lend you the money to take 
up a timber claim, and loan you the money to pay 
for it, and was to procure a purchaser, without any 
interest in it himself ? 

Mr. TANNAHILL.—We object to that as leading 
and suggestive and immaterial. 

A. I never thought much about it, Mr. Gordon. 

Mr. GORDON.—Q. Did that seem to vou to be 
an unusual proceeding ? 
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A. Yes, it seems so now. I never thought about it 
before. If I had thought much about it I probably 
wouldn’t have taken it in the first place. 

Q. Now, you went to the land office when you made 
your sworn statement and swore that you had been 
on the ground. Is that correct? 

Mr. TANNAHILL.—We object to it as imma- 
terial, and on the further ground that it wasn’t neces- 
sary for him to be on the land, andif he [781—451] 
hadn’t been on the land and: did say he had been on 
the land it wasn’t perjury, and it is immaterial and 
irrelevant. 

The last question was thereupon repeated by the 
stenographer. 

me ¥ es) SIF. 

Mr. GORDON.—Q. You knew that wasn’t true 
when you went there, didn’t you? 

Mr. TANNAHILL.—Objected to as immaterial. 

A. Yes, sir. 

Mr. GORDON.—Q. And you and Robnett had 
talked that over, had you? 

Mr. TANNAHILL.—Objected to as immaterial 
and leading and suggestive. 

A. Yes, sir. 

Mr. GORDON.—Q. Who notified you of the time 
you were to make proof? A. Mr. Robnett. 

Q. What was said about it? That it was time to 
make proof, or what? A. That was all, I believe. 

Q. Was anything said about the money? 

A. He said at the time, ‘‘Come over to the bank 
and I will get the money to prove up on.”’ 
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@. And you went over to the bank? - 

A. Yes, sir. 

@. With whom did you go to the bank? 

A. I went with Mr. Robinson, I believe, both of 
us, if I am not mistaken. 

Q. Is Mr. Robinson related to you? A. No, sir. 

Q. Are you in any way related to any of the de- 
fendants ? A. No, sir. 

Q. And when you went over to the bank whom 
did you see? A. Sir? [782—452] 

Q. Whom did you see at the bank when you went 
there on this occasion? A. Mr. Robnett. 

Q. In what part of the bank did you see him? 

A. I don’t remember whether it was—I know I 
got the money at the teller’s window, I ‘believe, in 
front. I don’t remember. 

(. Then, where did you go? 

A. I went upstairs to the land office upstairs. 

Q. Had you talked to Mr. Robnett before you got 
the money at the teller’s window in the bank? 

A. I don’t remember. 

@. I will ask you whether or not you remember 
going back into the directors’ room again with Mr. 
Robnett just prior to making final proof, and you 
and Mr. Robinson had some talk there with him ? 

A. We were there a couple of different times in 
the directors’ room. I don’t remember whether it 
was that occasion or not, and we looked over some 
papers in there. I don’t know whether it was before 
the filing or the final proof. 

Q. Do you remember what these papers related to ? 
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A. IT don’t know whether it was final proof papers 
at that time or the others, when I was in there. That 
isn’t clear, it has been so long ago. 

Q. Now, on those papers that were shown you by 
Mr. Robnett were the questions written out? 

A. Yes, sir. 

@. And were answer's made to them? 

A. I think so. 

Q. Do you remember whether or not this testi- 
mony that you have identified as given by claimant 
on final proof and cross-examination of you, taken 
in the land office at final proof, which you have iden- 
tified, was shown you in blank at that time? 

A. I have seen the papers. I signed them. [783 
—453 ] 

Q. I know. But what I am trying to get at is 
whether you and Mr. Robnett and Mr. Robinson went 
over papers similar in form to those just before you 
made your final proof, and discussed the propriety 
of answering the questions. A. We did. 

Mr. TANNAHILL.—We object to it as imma- 
terial and irrelevant. 

WITNESS.—I can’t think whether it was these 
papers or the application, the filing. 

Mr. GORDON.—Q. I understood you to say you 
went over the filing papers too, did you not, the first 
time you were at the bank? A. Yes. 

@. And that was the time you had the discussion 
as to whether it was proper to swear that you had 
been on the land? A. Yes, sir. 

@. Now, do you remember these papers when you 
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went to make your final proof, or were they shown 
you at the first time too? A. I think they were. 

Q. And you were given some money by Mr. Rob- 
nett that day? A. For the final proof, yes, sir. 

Q. How much? 

A. Four hundred and some odd dollars, I believe ; 
T forget the amount. 

Q. And the land office was in the bank building at 
that time, was it not? A. Upstairs; yes, sir. 

@. I understand that you were given that money 
in the bank by Mr. Robnett? A. Yes, sir. 

Q. Where did you go from the bank? Directly 
upstairs ? A. Yes, sir. 

@. And you made your final proof? (['784—454] 

A. Yes, sir. 

Q. And paid the money in that Mr. Robnett had 
given you? A. Vesieur 

Q. Now, do you remember while you were in the 
bank with My. Robnett at that time whether or not 
you discussed the questions that would be asked you 
as to where you received the money, and what you 
should say about that? 

Mr. TANNAHILL.—Objected to as immaterial. 

A. I don’t remember hardly. 

Mr. GORDON.—Q. Can’t you answer ? 

A. I can’t remember; I don’t remember, Mr. 
Gordon. 

@. Was it the same money that Robnett gave you 
that you made your final proof with? Ae Yes, Git. 

Q. Did you use any of your own money? 

A. I paid for the making out of the papers, that 
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is, for the final proof, I think, with my own money. 
IT paid all my own expenses. 

Q. No, but I mean, I am speaking about the money 
you paid at the land office to purchase this land. 
Did you pay any of your own money for that? 

A. Yes, sir. 

Q. How much? 

A. Ten or twelve dollars, something like that, I 
think. 

Q. Wasn’t it the first time you went to the land 
office that you paid that ten or twelve dollars? 

A. It may have been. 

Q. Don’t you know there wasn’t any fee when 
vou made your final proof? 

A. It was on the application I know I paid the fee. 

Q. Do you remember whether or not this question 
was discussed with you by Mr. Robnett just before 
making your final proof: ‘‘Where did you get the 
money with which to pay for this land and how long 
have you had [785—455] the same in your actual 
possession?’?’ Do you remember whether you and 
Mr. Robnett discussed that question ? 

A. No, I don’t. 

Mr. TANNAHILL.—The Court understands that 
we have an objection to all of this evidence relating 
to the final proof. 

The SPECIAL EXAMINER.—Yes, that can be 
so understood. 

Mr. GORDON.—Q. Do you remember that you 
answered: ‘‘ Harned most of it in my trade and bor- 
rowed the balance ?’’ 
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A. Yes, sir, I remember it now. 

@. Was that true or was it not true? 

A. Well, I earned part of it. 

Q. What part of it did you earn? 

A. My filing fee and my expenses. 

Q. But the question at that time was, ‘‘Where did 
you get the money you were paying in the land office 
at that time?’’ You got all that money from Rob- 
nett, didn’t you? A. Weseair 

Q. Then, why did you answer the question as you 
did? 

Mr. TANNAHILL.—We object to that as imma- 
terial and leading and suggestive. 

Mr. GORDON.—Q. Didn’t you and Mr. Robnett 
go over that question ? A. I guess so. 

Q. I don’t want you to guess at it. If you don’t 
know, say so. A. I don’t remember, Mr. Gordon. 

Q. You signed that paper that I am reading from, 
did you not? A. Yessir 

Q. Do you remember this question being asked 
you when you paid that money that you got from 
Robnett into the land office—question 16: ‘Did you 
pay out of your own individual funds all of the ex- 
penses in connection with making this filing, and do 
you expect to pay for the [786—456] land with 
your own money?’’ To which you answered: ‘‘ Yes. 
Yes.’’ Do you remember that question being asked 
you and that answer made by vou? 

A. Yes, sir. 

Q@. Was that answer true or not true? 

A. It wasn’t true. 
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Q. And you knew it at the time, did you not? 

A. Yes, sir. 

Q. Did you discuss that question with Mr. Rob- 
nett? A. I think so. 

Q. Now, at the time that vou paid the money in 
the land office at final proof they gave you a receipt 
for it, did they not? A. I think so, yes. 

Q. Do you remember what you did with that re- 
eeipt? Did vou take that down and give it to Mr. 
Robnett? A. I don’t remember. 

Q. Did you make a note that day to secure the 
money that you had gotten from Robnett? 

A. I signed a note, yes, sir. 

Q. Do you remember how much it was for? 

A. Seven hundred and some odd dollars. 

Q. Was it $728.75? A. Yes, sir. 

@. Now, you never met Mr. Curtis Thatcher in 
this transaction, did you? A. Not at all. 

Q. And the note that you signed for $125.00, you 
made that the date that you made your filing, did 
you? A. I am not sure about it; I think so. 

. It bears the same date. 

. Yes, sir. It must have been. 

. And you gave that to Robnett? ['787—457] 

. Ltook up that note with the other one, I think. 
. You took that one up with the $728.00 note ? 

A. Yes, sir. 

Q. Do you know how that $728.00 note was en- 
dorsed ? A. No, I don’t remember now. 

Q. Wasn’t that to C. W. Robnett? 

A. | think so. I think it was. 
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@. Do you remember whether or not when it was 
handed back to you it was endorsed C. W. Robnett 
to William F. Kettenbach, without recourse? 

A. Yes, sir. 

Mr. TANNAHILLE.—We move to strike out that 
answer, on the ground that the note is the best evi- 
dence. 

Mr. GORDON.—I will produce it if you want me 
to. Whatever you object to that way I will put in. 
f am just doing this in the economy of time, is all. 

@. Do you remember the same date that you made 
your proof that you gave a mortgage to Mr. Rob- 
nett to secure the payment of that note? 

A. Yes, sir. 

@. Now, how long after that did you make a deed 
to this property ? 

A. I don’t remember, Mr. Gordon. 

Q. Well, approximately ? 

A. I signed it over to Mr. W. F. Kettenbach; it 
was probably a couple of years or so, two years. 

Q. What was that transaction? 

A. I had a notice from him that the note was 
due,—two different ones, I believe. Then, I got a 
notice that the mortgage,—that was what I meant, 
the mortgage,—they were going to foreclose, so I 
Just went up and signed it over to him, my wife 
and I. 

Q. Did you get any money out of him? 

A. No, sir. 

Q. I show you letter dated June 15, 1906, ad- 
dressed to Bertsel H. Ferris, signed W. F. Ketten- 
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bach, and ask you if that is the letter you [ 788— 
458] received from Mr. Kettenbach? m. Lt ss. 

Q. Do you know Mr. Kettenbach’s handwriting? 

A. No, I don’t. 

Mr. GORDON.—Do you want me to prove that 
too? 

Mr. TANNAHILL.—No. Mr. Kettenbach ad- 
initted it in the other trial. 

WITNESS.—I received one or two of those. I 
don’t recognize the handwriting, of course. 

Mr. GORDON.—It is admitted that that is Mr. 
Kettenbach’s signature, is 1t? 

Mr. TANNAHTLL.—Yes. 

Mr. GORDON.—Q. It was just about this time, 
was it, that you made the deed to him? 

A. I don’t remember just how long afterwards. 
I think I received two of those notices, if I am not 
mistaken. 

Q. Did you ever pay any interest on that note 
that you gave? A. I don’t know as to that. 

Q. Well, do you remember ever paying any in- 
terest on it? A. No, I never paid any. 

Q. Do you know whether you were ever asked to 
pay the note or any interest on it? 

A. No. I met Robnett one day and he told me,— 
I don’t know just when it was,—that Kettenbach 
wanted me to fix that up. 

@. Where did you make the deed? In the bank? 

A. Oh. You mean the final transaction? 

(). Yes. 


892 The United States of America 
(Testimony of Bertsel H. Ferris.) 

A. No. In MeDonald’s office was where it was 
made over. 
_Q. Who told you to go there? 

A. I don’t remember now who it was. 
- @. Well, did any of the parties you have men- 
tioned tell you to go there, or did you just go there 
of your own notion? [789—459] 

A. Well, I don’t remember; that isn’t clear now, 
Mr. Gordon. 

@. To whom did you deliver the deed? 

A. MeDonald, I think. 

Q. You left the deed there with McDonald? 

A. I signed it over there at McDonald’s office. 

Q. Was anybody present but you and McDonald 
and your wife? A. No, no one present. 

Q. Did you receive any money in payment for this 
property ? A. Nothing at all. 

Q. Were the notes handed back to you at that 
time that you had given? A. I think so. 

Q. Did you ever get any money out of this claim? 

A. Nothing at all. 

Q. Were you out the expense you had been put to 
for your filing fee? A. Yes, sir, everything. 

Q. Did you have to pay any expenses in this mat- 
ter? A. Sir? 

@. Did you have to pay any expenses in this mat- 
ter other than the filing fee? A. No, sir. 

(). Was there a charge put against you for at- 
torney’s fees? 

A. No, sir, not that I remember of. 

@. Did I ask you whether or not, the day before 
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you made your final proof, you, at the suggestion of 
Robnett, went to the bank and talked over the final 
proof questions? 

Mr. TANNAHILL.—The same objection as to the 
other questions. 

A. You asked that once, didn’t you? 

Mr. GORDON.—Q. I say, did I understand you 
to say that you did? 

A. I think so. [790—460] 

@. Mr. Robinson was present at the time? 

wu Y GS,eSir, 

@. And this conversation was in the director’s 
room at the bank? A. I think so. 

@. The first time that you talked with Robnett 
about taking up a claim you asked if he could get 
one for your friend Robinson under the same condi- 
tions? A. Yes, sir. 

Q. You didn’t sign this last note that you have 
referred to, for seven hundred and some odd dollars, 
until after you made your proof. Is that correct? 

A. I don’t remember when it was just, whether it 
was before or after. 

Q. Do you remember whether or not you went 
down from the land office to the bank and then 
signed that note? 

A. T signed something when I got the money; I 
don’t remember whether there was anything after- 
wards or not. 

Q. Do you remember testifying at the trial 
against Mr. Robnett in October or November, 1906, 
in case No. 1607, Circuit Court of Appeals, Ninth 
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Circuit, the question being asked you: ‘‘Did you 
vo night back down to the bank ?”’ “Answer. Yes, 
sir.”’ From the context it would appear that that 
was when you made your final proof. ‘‘Question. 
At whose suggestion?’’ ‘‘Answer. Mr. Robnett’s.”’ 
‘‘Question. What did Mr. Robnett say about it?”’ 
‘‘Answer. After he gave me the money he says, 
‘Come down when you prove up and we will fix it 
up.’’’ ‘‘Question. And you signed a note and 
mortgage, did you?’’ ‘‘Answer. I think so. I 
signed a note, I know.”’ ‘‘Question. Where were 
you when you signed it?”’ ‘‘Answer. At the win- 
dow in front of the bank.’’ ‘‘Question. Who pre- 
sented you the note for your signature?’’ ‘’ Answer. 
Mr. Robnett.’’ Does that refresh your recollection 
as to whether it was before or after? 

A. Yes, sir. ['791—461] 

Q. Now, which was it? 

A. It was after. J remember now. I wasn’t sure 
whether it was or— 

Mr. GORDON.—We offer in evidence timber and 
stone land sworn statement of Bertsel H. Ferris, the 
testimony of Bertsel H. Ferris given on final proof, 
and the cross-examination thereof, which papers 
have been identified by the witness; the receiver’s 
receipt and the register’s certificate, dated June 26, 
1908, the note signed Bertsel H. Ferris, dated March 
31, 1903, to the order of Curtis Thatcher, for $125.00 
in one year, which has been identified by the witness, 
the letter dated June 15, 1906, addressed to Bertsel 
H. Ferris, signed William F. Kettenbach, which has 
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been heretofore identified; certified copy of patent 
issued to Bertsel H. Ferris, dated August 3, 1904, 
all relating to the entry of lot 3, and the northwest 
quarter of the southeast quarter and the north half 
of the southwest quarter of section 24, township 39 
north of range 3 east, Boise meridian. We also offer 
certified copy of mortgage, dated June 26, 1903, 
made by Bertsel H. Ferris to Clarence W. Robnett, 
to secure note dated June 26, 1903, payable in one 
year, in the sum of $728.75, to the order of Clarence 
W. Robnett, executed and acknowledged by Bertsel 
H. Ferris June 26, 1908, before John EK. Nickerson, 
Notary Public, and recorded at the request of W. 
F. Kettenbach July 1, 1903. This note here is en- 
dorsed by Robnett and Benton. Now if you want 
me to bring them in here to identify that I can do so. 

Mr. TANNAHILL.—No, I don’t care about that. 
[I wanted the other note that you said was endorsed 
by Kettenbach without recourse. 

Mr. GORDON.—I will bring that down. I haven’t 
that among my papers. You will admit that this 
note is endorsed by C. W. Robnett and William B. 
Benton? 

Mr. TANNAHILL.—Yes. 

The above documents were thereupon marked by 
the stenographer as Exhibits 23, 23A, 23B, 23C, 23D, 
23K, 23.4, 23G, 23H, and 231. ['792—462] 

Mr. TANNAHILL.—The defendants severally 
waive any further identification of the papers just 
offered in evidence, but severally object to each and 
all of the documents upon the ground that they are 


896 The United States of America 

(Testimony of Bertsel H. Ferris.) 

incompetent, irrelevant. and immaterial, the entry 
of the witness not being involved in any of the 
actions. And the defendants further severally ob- 
ject to all of the final proof papers, including the 
testimony of claimant, the cross-examination of 
claimant, the testimony of his witnesses and the 
cross-examination of his witnesses, upon the ground 
that they are irrelevant and immaterial. 


Cross-examination. 
(By Mr. TANNAHTILL.) 

Q. Mr. Ferris, I understand that you had no 
agreement with Mr. Robnett or anyone else for the 
sale of your land before you made final proof? You 
hadn’t agreed to sell your land to anyone before you 
made final proof? 

A. Only that Mr. Robnett said he would try to sell 
it for me. 

Q. But you had no agreement that you would sell 
it to any particular person? A. No, sir. 

Q. Then, your affidavit that you made when you 
filed your sworn statement, ‘‘that I have made no 
other application under said acts; that I do not apply 
to purchase the land above described on speculation, 
but in good faith to apply the same to my own ex- 
clusive use and benefit, and that I have not, directly 
or indirectly, made any agreement or contract, or 
in any way or manner, with any person or persons 
whomsoever, by which the title I may acquire from 
the Government of the United States may inure in 
whole or in part to the benefit of any person except. 
myself.’’ That affidavit was true, was it? 
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A. Well, Mr. Robnett said he would try to sell it 
for me, that is all. [793—463] 

Q. Well, you understand that that isn’t a contract 
for the sale of it. You had made no contract? 

A. [had signed no contract. 

Q. To sell it to Robnett or to anyone else? 


A. No. 
Q. Then, that affidavit that you made at that time 
was true? A. Yes, sir. 


Q. Now, you had had no talk with Mr. Kester or 
Mr. Kettenbach or Mr. Dwyer about it up to the 
time you made your final proof, had you? 

As. Noy sit. 

Q. The first talk you had with either of them 
about it was after Mr. Kettenbach notified you that 
your note was due? 

A. No, I had no talk with him then; he simply 
wrote me those notes. 

Q. Did you have a talk with Mr. Kettenbach about 
it after he wrote you? 

A. I don’t remember of ever having any talk with 
him. 

Q. You had no talk with him about it in which he 
told you you had better keep your land and try to 
pay the interest? 

A. I don’t remember as to that, Mr. Tannahill. 

Q. And you had kept your land about how long, 
did you say you kept it before you sold it? 

A. Well, it was two or three years; I think it was 
two years anyway. 

Q. And that is your first agreement or contract 
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that you had made for the sale of your land? 

A. Sir? 

Q. That was the first contract or agreement you 
had made for the sale of your land up to that time? 

A. Which? 

Q. The one you made two or three years after- 
wards, when you sold to Kettenbach. ['794—464] 

. When he took it on the mortgage. 

. Had you tried to sell it to anyone else? 

. I gave an option to sell 1t. 

. Who did you give an option to? 

Kred Emory. 

. Did you give an option to anyone else? 

. L think I gave two; I don’t remember who the 
other one was to. 

Q. Do you remember that you gave two options 
to Fred Emory and one option to Joe Malloy? 

A. That may be. 

Q. But you wasn’t able to sell it to either one of 
them ? A. No. 

Q. Do you remember that Mr. Kettenbach told 
you he would rather not buy your land, that he 
would rather you would pay off the note and mort- 
gage? A. I don’t remember that. 

@. He might have told you that? 

A. He might have. I don’t remember having any 
conversation with him. 


>OProOoP> Ob 


Redirect Examination. 
(By Mr. GORDON.) 
(). Now, I have noticed that you said a couple of 
times, In answer to Mr. Tannahill’s questions, that 
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you had no written contract. 

Mr. TANNAHILL.—We object to that. ‘The wit- 
ness didn’t say that. 

Mr. GORDON .— Well, I will call the record on you. 

Thereupon the stenographer read the answer of 
the witness as follows: ‘‘I had signed no contract.”’ 

WITNESS.—I thought Mr. Tannahill meant if 
there had been a contract or anything presented to 
me to sign. I done nothing at all like that. 

Mr. GORDON.—Q. But your original understand- 
ing with Robnett was that he was to [795—465] 
sell the land for you? A. Vies ssi 

@. And that understanding was had before you 
filed any paper? 

A. That he would sell it for me, yes, sir. 

Q. Would you have sold to anybody else at that 
time ? m, Ves, sir. 

Q. You would? A. I would. 

Q. Didn’t you feel under any obligation to Mr. 
Robnett at all? A. I did not. 

Q. Not from your agreement with him that you 
had had? 

A. IT hadn’t thought about selling it before at all. 

@. You were taking it up to sell, weren’t you? 

A. Yes, sir. 

Q. Did you feel that you had no obligation to Mr. 
Robnett whatever, that you could sell it to whom- 
ever you wanted to, whenever you got ready? 

A. I never thought about it at all. 

@. Were you very well acquainted with Mr. Rob- 
nett at that time? As Yes, sir. 
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Q. Had you ever borrowed any money from him? 

A. No, sir. 

Q. Had you ever had any business transactions 
with him? A. None at all. 

@. And he came to you and solicited you to take 
up a claim, as [ understand? A. Yes, sir. 

Mr. TANNAHILL.—We object to that as leading 
and suggestive. 

Mr. GORDON.—Q. And told you he would fur- 
nish the money to you? 

A. Yes, sir. 

Mr. TANNAHILL.—We object to that. He didn’t 
testify that Robnett told him he would furnish the 
money for him. [796—466] 

Mr. GORDON.—Q. And he was to sell it for you? 

A. Yes, sir. 

Q. And you felt, in the face of all that, that vou 
weren’t under any obligation to him? 

A. I never thought about it, Mr. Gordon. 

Q. Would you have thought it right to sell to any- 
body but Mr. Robnett? 

A. I probably wouldn’t, if I had thought about it; 
T probably would have given him the preference. 

Mr. GORDON.—That is all. 

At this time a recess was taken until two o’clock. 
[| 797—467 | 


At two o’clock P. M. the hearing was resumed. 
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HIRAM fF. LEWIS, a witness called in behalf of 
the complainant, being first duly sworn, testified as 
follows, to wit: 


Direct Examination. 


(By Mr. GORDON.) 

Q. Your name is Hiram F. Lewis? 

A. Yes, sir. 

Q. Where do you reside, Mr. Lewis? 

A. Lewiston, Idaho. 

Q. How long have you resided at Lewiston ? 

A. About nine years. 

Q. Do you remember of taking up a claim under 
the timber and stone act? A. Yes, sir. 


SOrFOrOororoirorore 


What year? 


. I forget now—lI think it was in 1904. 


Well, were you married at the time? 


. Yes, sir, I had been; my wife is dead, though. 


Were you married at that time, I say? 


. Yes, sir—before that; my wife was dead at that 


. And of what did your family consist ? 
. Myself and my mother and two children. 


And how were you employed at that time? 


. | was working for the city of Lewiston. 

. The city of what? 

. The city of Lewiston. 

. In what capacity ? 

. Assistant city engineer. 

. And what was your salary ? A. $70.00. 


$70.00 a month? [798—468] A. Yes, sit. 
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Q. And by whom had you been employed just 
previous to that? 

A. Well, I had been working for the city of Lew- 
iston ever since I came here up to that time. 

Q. Who are you working for now ? 

A. The Lewiston Gas Company, or the Pacific 
Power & Light Company. 

Q. Well, weren’t you employed by Naylor & Nor- 
lin at one time? A. Yes, sit. 

@. When was that? 

A. Well, that was about that time too. JI worked 
for them on a sewer contract. 

Q. How do you mean you worked for them on a 
contract ? A. Well, I was foreman for them. 

. Did you know Mr. George H. Kester? 

. Yes, sir. 

. And was he connected with Naylor & Norlin? 
. Not to my knowledge, at that time. 

. Is he now, or was he afterwards? 

. Meesigeunr. 

. In what capacity? 

. He bought out Charles Norlin. 

. Then it was the firm of Norlin & Kester ? 

. No, sir—Naylor & Kester. 

. Who spoke to you first about taking up a tim- 
ber claim? 

Mr. TANNAHTLL.—We object to the evidence of 
the witness relative to taking up a timber claim, upon 
the ground that it is irrelevant, incompetent and im- 
material, the claim of the witness not being involved 
in either of these present actions. 


OPOrFOPOPO PSO 
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Mr. GORDON.—Answer the question, please. 

A. Why, in regard to taking up a claim? 

Q. Yes, sir. [799—469] 

A. Why, John Nickerson and Robnett were the 
first parties that spoke to me about taking up a 
claim. 

Q. Did Mr. Wilham Dwyer solicit you to take up 
a claim? A. No, si. 

Q. Well, what did Mr. Robnett say to you? 

A. Well, at that time Robnett and Nickerson were 
in the timber business up on the Lolo, and they 
wanted me to go up there and take a claim. I went 
up and looked at the timber and didn’t like it and 
didn’t take any. Afterwards I came back and met 
Mr. Dwyer one day and asked him if he had any 
timber. 

Q. Did you ask Mr. Dwyer, or did Mr. Dwyer ask 

you? A. I asked Mr. Dwyer. 
~  @Q. You have testified at several trials before, 
haven’t you, Mr. Lewis? A. Yes, sir. 

Q. And you had your faculties with you when you 
were testifying, did you not. 

A. I guess part of them. 

@. The same as you have now? 

A. Well, I don’t know. The first time I testified, 
when Mr. Ruick was up there, why they had me in 
the sweat-box up there, and Mr. Ruick threatened 
impeachment if I didn’t come out and tell things 
just to suit him; and there were certain things that 
I told Mr. Ruick and Mr. Johnson, and whenever I 
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said anything if it didn’t suit them they would cut 
it out. 

Q. Now, but how was it when you went into the 
trial of the case of Kester, Kettenbach and Dwyer, 
before Judge Dietrich, in the spring of 1907; did you 
know what vou were testifying to then? 

A. Well, they had my testimony just as I had 
given it in to Mr. Ruick. 

Q. I know; but I am asking about the testimony 
you gave in court; did vou tell the truth then? 
[ 800—470 | 

A. Yes, I guess J did. I don’t remember just 
what I said. 

Q. Well, do you guess, or don’t you know whether 
vou told the truth or not? 

A. Well, I always figure on telling the truth. 

Q. Do you remember this question being asked 
you at the trial of Kester, Kettenbach and Dwyer, 
referred to in the stipulation made by counsel in 
these cases as No. 1605 of the Circuit Court of 
Appeals record, in the trial before the trial jury 
at Moscow: ‘‘Now state, Mr. Lewis, what led you 
to file this application or sworn statement in the land 
office. What led up to your application for a timber 
claim?’’ ‘‘Answer. Shortly after I became ac 
quainted with Mr. Dwyer he asked me one day if I 
had used my stone and timber right. I told him I 
had not. He wanted to know if I wanted to take up 
a claim, and I told him I didn’t know. He told me 
they had some good claims, and if I hadn’t used my 
right that he could locate a claim for me, and he 
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afterwards did.’’ Do you remember that question 
being asked vou, and that answer being give by you? 

A. Well, that was prior to the time that I went 
up there with Robnett. 

Q. Now, I am asking you, do you remember that 
question being asked, and that answer being given 
by you? &. No, sir; I don’t. 

Q. Well, was that answer to that question correct? 

A. I think it was, yes, at that time. 

@. Now, when was this vou had this talk with 
Dwyer? 

A. J think that was prior to the time—I know it 
was—it was prior to the time I went up with Robnett 
up on the Lolo. 

@. Now, what did Mr. Dwyer say to you in this 
conversation which you had? 

A. Well, I couldn’t tell you just what he did say 
just now. 

Q. Well, tell us as near as you can remember. 

A. J think I asked him about the claims, and he 
told me that they [801—471] had some good 
claims up there, and if I wanted to take one I could 
make a little money out of it. 

Q. Is that the way he expressed it? 


me © think so. 
Q. Did he tell you what he would give you for your 
right for your claim? m. Ito; Si, 


Q. Are you sure of that? A. Yes, sir 

Q. Do you remember, at the same trial that I have 
referred to a few moments ago, of this question being 
asked you, or these questions being asked you, and 
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of these answers being given to you: ‘‘Did you have 
any further conversation with Dwyer, or with any- 
body else, prior to your filing the application?”’ 
‘Answer. Yes, sir.’’ ‘‘Question. With whom did 
you have that conversation?’’ ‘‘Answer. Mr. 
Dwyer.’’ ‘‘Question. Where did you have that 
conversation?’’ ‘‘Answer. I think it was at my 
home East of Lewiston, or near my home East of 
Lewiston.’’ ‘‘Question. State the conversation.” 
‘“Answer. He came up there one evening and told 
me they had some claims, and that he would go up 
and show me one and I could file on it, and also what 
they would give me for my right—for my claim.’’ 
‘“Question. What did he say he would give you for 
your right?’’ ‘‘Answer. $150.00.”’ 

A. No, sir—he never said any such a thing. 

Q. Didn’t you swear to that at that trial? 

A. I don’t think I ever said that, no, sir. 

Q. Will you say that you didn’t say it? 

A. I don’t think I said he would give me $150.00, 
because I got more than that. 

Q. How much did you get? A. I got $250.00. 

Q. Do you remember these questions being 
asked you and these answers being made by you? 
[ 802—472 | 

A. Yes, sir, J think I do. 

®. I show you an affidavit, Mr. Lewis, subscribed 
and sworn to by Hiram I’. Lewis November Ist, 1905, 
before Francis M. Goodwin, and ask you if that is 
your name—if that is your signature to the affidavit? 
I ask you to look at the signature first, and then you 
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ean read it. Is that your signature? (Exhibiting 
saine to witness. ) A. Yes, sir. 

Q@. And did you swear to that before AL. Goodwin? 

A. I think I must have, yes, sir. 

Q. Well, don’t vou know? J am not asking what 
you think—don’t you know? A. Yes, sir. 

@. Were vou telling the truth when you made that 
statement ? 

Mr. TANNAHILL.—We object to that. The 
witness has a right to read the statement before he 
makes any such an answer. 

Mr. GORDON.—Answer the question: Were you 
telling the truth when vou swore to that statement? 

A. Well, I don’t remember whether I read that 
over or not. I remember I signed it. 

Q. Well, I am not asking you whether the state- 
ments contained in there are true; I am asking you 
whether you told the truth when you made that state- 
ment ? 

Mr. TANNAHILL.—We insist on the witness 
reading the statement before he answers the question. 
The witness can refuse to answer until after he reads 
the statement over. 

The SPECIAL EXAMINER.—TI don’t think he is 
asking him the contents of it. 

Mr. GORDON.—I am asking him if he swore to 
the truth when he made that affidavit. 

Mr. TANNAHILL.—If the Court please, he don’t 
know whether he did or not if he don’t know what 
the contents of the paper was. 
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WITNESS.—That is my signature all right. 
[ 803—473 | 

Mr. GORDON.—And you were telling the truth? 

A. Well, I don’t know as to the contents. 

Q. Did you intend to swear to an untruth? 

K. No, sir. 

Q. Then, if this is the paper you signed you swore 
to the truth? 

Mr. TANNAHILL.—We object to that. The 
witness has a right to read the statement before he 
answers the question. 

Mr. GORDON.—Answer the question. 

Mr. TANNAHILL.—Well, we object to that. 
The witness has a right to read the statement before 
he answers the question. 

Mr. GORDON.—Let him decline to answer it, 
then. 

Q. Do you decline to answer the question? 

A. INO, Sim. 

Q. Well, then, answer the question. 

Mr. TANNAHILL.—Well, I will take the liberty 
of instructing the witness that he can refuse to 
answer the question until he reads the statement. 

Mr. GORDON.—I am very glad that counsel for 
the defendants has put himself on record as instruct- 
ing the Government’s witnesses. 

Q. Now, read the affidavit, and tell whether that 
is the truth or not. (Handing said affidavit to the 
witness, who read the same. ) 

A. I don’t know that I ever read that before. I 
am pretty sure I never. 
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Q. You signed it, didn’t you? A. Yes, sir. 

Q. And were you given an opportunity to read it 
over ? 

A. I don’t remember whether I was or not. 

Q. Where was this affidavit taken? At your 
home ? A. No, sir. 

Q. Where was it? 

A. I couldn’t tell you whether it was in Moscow 
or whether it [804—474] was in Lewiston. 

Q. Do you know who was present besides Mr. 
Goodwin at that time? 

A. No, I don’t. I don’t remember. 

Q. Now, did you read in this affidavit which you 
have identified that Mr. Dwyer induced you to take 
up a timber claim? A. No, sir, he didn’t. 

. IT asked you did you read that? 

. I did just now, yes, sir. 

. Well, I will ask you whether or not that is true? 
. No, sir; he never induced me to take up a claim. 
. Then, what was said in there wasn’t true? 

. Not at that time. 

. You swore to it, however, though? 

A. There are other parts in there that isn’t true 
either. 

Q. Do you remember this question being asked you 
in that affidavit which you swore to: ‘‘Just tell the 
conversation that took place between you and Mr. 
Dwyer in regard to this claim.’’ ‘‘Answer. He told 
me that he had a good claim for me; it was a home- 
stead relinquishment, and that if 1 wanted to take 
a claim he would take me up there and show it to me. 


OrPoOrOPrO 
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He said he would let me know just what time we 
could go, and a few days after we went and looked 
at the claim, and came back and I filed on it.’’ Do 
you know whether or not that conversation took 
place? A. Yes, sir. 

Q. That is correct, is it? A Yess sie 

Q. Do you remember this question being asked 
you at that time: “‘Question. He took you on what 
he said was a claim?’’ ‘‘Answer. I know it was the 
claim all right. I have surveyed a good deal myself, 
and I went to the corner stakes. They made a 
proposition to give me $150.00.”’ 

A. No, sir, that isn’t right. [805—475] 

Q. You swore to it, however, though, didn’t vou? 

A. Well, I signed a paper, but I say I don’t believe 
I ever read that paper over. 

Q. Well, will you say you didn’t read it over? 

A. Well, no. It is so long ago I don’t remember 
whether I did or not. 

Q. You say you won’t be positive whether you did 
read it over? 

A. No, sir, I won’t say whether I did or didn’t at 
the time. I don’t remember, but I know that I never 
agreed to take no $150.00; I will swear to that. 

Q. Now, that was in November, 1905, and this 
record that I read to you from is 1605, and now you 
Say you have no remembrance of that? That was in 
the spring of 1907. Will you say that that wasn’t 
true, either, or that you were not correctly reported 
there? 

A. 1907? Where was that? In Moscow? 
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Q. Yes, at Moscow? A. Read that back. 

Q. ‘‘State that conversation’’—and what I read 
before and the context will show that it was a con- 
versation with Mr. Dwyer— ‘“‘State the conver- 
sation.’’ ‘‘Answer. He came there one evening and 
told me they had some claims, and that he would go 
up and show me one and [I could file on it, and also 
what they would give me for my right—for my 
elaim.’’ ‘‘Question. What did he say he would 
give you for your right?’ ‘‘Answer. $150.00.”’ 
Now, I ask you whether or not you remember those 
questions being asked, and that answer being made 
by you? A. No, sir. 

Q. You say you don’t remember them ? 

=, INO, Sir. 

Q. I will ask you whether or not if you made that 
statement whether it was true? 

A. No, sir, it wasn’t true; I never offered to take 
that for the [806—476] claim. 

Q. How long have you been undex subpoena, Mv. 
Lewis? A. Since about last Tuesday. 

Q. Last Tuesday? A. Yes, sir, I think so. 

@. And how many times have you been with Mr. 
Dwyer since last Tuesday ? A. Only onee. 

Q. When was that? 

A. The other night when you saw me down on the 
street was all. 

Q. Night before last? A. Yes, sir. 

Q. That is the only time? 

A. That is the only time. 

Q. You have never stopped to talk to him on the 


912 The Unted States of America 


(Testimony of Hiram F’.. Lewis.) 


street at any other time? Mm No, sir. 
Q. Nor any of the other defendants? 
Em. “Nopsir. 


@. Have you seen a copy of this record since you 
testified before? A. No, sir. 


. Nowhere? A. No, sir. 

. Are you sure of that? A. Yes, sir. 

. Did you and Mr. Dwyer discuss this matter? 
. No, sir. 


. Never mentioned the case? 

. Not since we was at Boise last spring. 

. Do you remember testifying at the trial of 
William Dwyer at Moscow, in October and November 
of 19062 [807—477] 

A. Yes, sir, I do. 

Q. You remember testifying at that trial? 

A. Yes, sir. 

(). I read from your testimony given at that trial, 
and the record is No. 1606, referred to in the stipu- 
lation made between the various parties to these suits 
at the beginning of the hearing, at page 282 of said 
record. Do you remember this question being asked 
you: ‘How did the subject of your taking up a tim- 
ber claim come up, Mr. Lewis?’’ And was this an- 
swer made by you: ‘‘ Answer. Why, I think I met Mr. 
Dwyer one day and he asked me in the first place if 
lL ever had used my timber right, and I told him I had 
not, and he said they had some good claims, and 
wanted to know if 1 wanted to take one.’’ Do you 
remember whether that question was asked and 
whether that answer was made by you? 


OFO FOOD 
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A. [think it was; yes, sir. 

wy, That is correct, is it? A. Yes, sir. 

Q. Do you remember this question being asked, 
and the answer which I shall read being made by you: 
“Question. Well, go on and state what further oc- 
eurred?’’ ‘‘Answer. And he said he would take me 
up and show me one, which he afterwards did, and [ 
eame back and filed on it.’’ ‘‘Question. Did vou, 
before filing, have any talk with Mr. Dwyer concern- 
ing the terms on which you would take up this timber 
claim? ‘‘Answer. Yes, sir.’? ‘‘Question. What was 
stated by Mr. Dwyer concerning it? What was the 
agreement, if anv, made between you and Mr. 
Dwyer?’ ‘‘Answer. In regard to taking up the 
elaim, Mr. Ruick?’’ ‘‘Question. Yes; on what con- 
ditions and terms were you to take the claim?”’ 
‘“Answer. Why, I think he asked me if I had any 
money of my own, and I told him I had some, and he 
said that was all right, and they would furnish me 
the balance, which was done.’’ Do you remember 
those questions being asked and those answers being 
given by you? A. Yes, sir. 

@. And they are the truth? ‘The answers are true? 
[| 808—478 | 

ae i. think they are. 

Q. Don’t you know that they are? 

(No answer. ) 

-@. Answer the question. 
A. Yes, 1 think they are true. 
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Q. The next question: ‘‘Well, what I want is, what 
did Mr. Dwyer state further, if anything, concerning 
this? Was there anything said or agreed upon be- 
tween you there as to what disposition was to be made 
of the claim when you got title to it?’ ‘‘ Answer. 
Yes, sir.’”’ ‘‘Question. How much was there to be in 
if for you?’’ ‘‘Answer. They agreed to give me 
$150.00. ”’ 

A. I don’t see how that could be, that $150.00 there, 
because I never agreed to take that price. 

Q. Now, I will ask you if you remember those ques- 
tions being asked you, and those answers being made 
by you? 

A. I never answered to the $150.00 proposition; I 
know that. If I did I didn’t intend to at the time. 

The SPECIAL EXAMINER.—Counsel asked you 
if you remember about the questions being asked you, 
and the answers. That is the first thing; and then, 
of course, you might explain whether they are true or 
not. d 

WITNESS.—Well, yes, sir. 

Mr. GORDON.—Q. You say you think those ques- 
tions were asked and those answers given? 

A. Yes, sir. 

Q. Now, were they true, and are they true—those 
answers ? 

A. No, they are not true, not all of them. 

Q. Now, the next question: ‘‘It is not what they 
agreed to do; what did Dwyer say to you? State the 
agreement—state what was said.’’ ‘‘Answer. I was 
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to go up and take up a claim and then when it was 
turned over to them why I was to receive $150.00 
for my right.’’ [809—479] ‘Question. With whom 
did you have that understanding?’’ ‘‘Answer. I 
think it was Mr. Dwyer.’’ Was that question asked 
you at the trial of Mr. Dwyer I have referred to, and 
were those answers made by you at that time? 
. Yes, sir. 
. And were they true? A. NoOgsi®. 
. Did you swear falsely in them intentionally? 
P Ro, sir. 
. What was the matter with you that you didn’t 
tell the truth then? 

A. Well, like I have told you here before: I was 
intimidated all the way through. 
. You were intimidated? A. Yes, sir. 
. How old are you, Mr. Lewis? 
. d7—38 now. 
. And have you lived in Idaho all these years? 
. No, sir. 
. Where did you come from ? A. Minnesota. 
. Minnesota? i Ves sim, 
You have been in Idaho how many years? 
. About eight years—a little over—nine. 
And you are an educated man ? 
Wes, air. 


OrOO & 


And, as I understand, a civil engineer ? 

. Yes, sir. Jam not a graduate engineer. 

. And you were threatened ? 

. Well, they had me in the sweat-box up there, 
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and told me what they would do with me. [810— 
480 | 

Q. Now, I have heard a great deal about that 
sweat--box, and would like to know what you mean by 
that. 

A. Mr. Ruick, as I say, if I would tell anything 
that suited his side of the case it was all right, and 
when I didn’t he would say to cut it out. 

Q. Well, he didn’t say that in these trials in court, 
did he? 

A. No; but he took them down at that time when 
I was in the sweat-box, and then they used it right 
along through. 

@. And you felt that you had to say that you had 
an agreement to sell your right for $150.00 because 
you were threatened; is that right? 

A. I never agreed to sell it for $150.00. 

Q. No—I say, you said it then? 

A. Well, yes, the question is there; but I never 
agreed to it. 

Q. Did you tell them that, as I understand ? 

A. Mr. Ruick, yes. 

Q. And you told it twice in court? 

A. No, I never told them that; I never told any- 
body. 

Q. You testified to it in court twice, didn’t you? 

A. I never knew it was down there at $150.00. I 
never agreed to sell at that. 

Q. Well, what was the price you agreed to sell it 
for? 
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A. Well, after about two vears T sold it and made 
about $200.00 out of it. T paid taxes on it for two 
vears. 

Q. Following along, reading from the same case, 
1 will ask vou if this question was asked and this 
answer made: ‘‘Mr. Lewis, kindly avoid using ‘T 
think’ when you are perfectly clear, and save me 
from repeating the question—asking it over again. 
Did you receive this $150.00 pursuant to this agree- 
ment?’’? ‘‘Answer. Yes, sir.’? ‘‘Question. From 
whom?’”’ ‘‘Answer. From Mr. Kester, is my mem- 
ory.’’ Do you remember those questions being asked 
you and those answers made by you? 

A. I don’t remember as I ever received $150.00 
from Kester. 

@. Well, now, let me ask you, do you remember 
those questions [811—481] being asked you, and 
those answers being made at that time? 

A. Yes, sir. 

@. And were they true? A. No, sir. 

Q. And how much did you receive from Mr. Kes- 
ter? A. Altogether? 

Q. With reference to this claim? A. $250.00. 

Q. $250.00? An TY cayesil® 

Q. Do you remember before you filed your sworn 
statement, or the first paper you filed in the land 
office, of discussing with Mr. Dwyer the propriety of 
making such a statement? A. No, sir, I don’t. 

Q. You don’t know whether you did or not? 

L. Wo, aim 
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Q. Do you remember whether you and Mr. Dwyer, 
before you filed your sworn statement, discussed 
whether or not you should swear that you were taking 
it up for your own use, and not for the use or benefit 
of anybody else? 

A. I don’t remember that he suggested anything of 
the kind. 

Q. Are you sure he didn’t? A. Yes, sir. 

@. Now, did you visit the timber claim which you 
afterwards made application to enter? 

A. Yes, sir. 

Q. With whom? A. Mr. Dwyer. 

@. And then you came down and filed? 

A. Yes, sir. 

Q. I will ask you this, reading from the same case 
at page 284: ‘‘ Now, between the time that you made 
this agreement with Dwyer which [812—482] you 
have testified to and the time that you filed this sworn 
statement in the land office did you visit the tim- 
ber?”? ‘‘Answer. Yes, sir.’’ ‘‘Question. In whose 
company ?’’ ‘‘Answer. Mr. Dwyer’s.’’ ‘‘Question. 
Anyone else?’’ ‘‘Answer. Well, I think Mr. Bliss 
went up there, but he didn’t go into the land; that 1s, 
at that time.’’ Do you remember those questions be- 
ing asked, and those answers being made by you? 

A. Yes, sir. 

@. Now, the next question: ‘‘When, if at all, be- 
fore you filed this written sworn statement that has 
been shown you, did you and Mr. Dwyer discuss the 
requirements of this statement—things that you 
would have to state in the land office?’’ ‘‘ Answer. 
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I think we did, yes, sir.’’ ‘‘Question. Where was 
this discussion had?’’ ‘‘Answer. On the streets in 
Lewiston.’’ Do you remember those questions being 
asked, and that answer being made by you? 

A. Please read that last again. 

The stenographer repeated the last question. 

A. I think I do. 

Q. Now, do you remember whether or not Mr. 
Dwyer went over the statement that you had to swear 
to when you filed your sworn statement, as to what 
you should say when you swore that you were taking 
up the land for your own use and benefit? Do you 
remember discussing that with him? 

=, Nor sia, 1 dort. 

Q. Reading from the same case at page 285, I will 
ask you if the question which I shall read to you was 
asked, and whether the answer which I will also read 
was made by vou: ‘‘ Well, now, I will ask you this 
question, to refresh your recollection: Didn’t you 
read over this statement in the land office before you 
answered it, or before you filed it?’’ ‘‘ Answer. Yes, 
sir.’’ ‘*Question. Did you observe this statement in 
here speaks that ‘I didn’t applv to purchase the land 
above described on speculation, but in good faith to 
appropriate it to my own exclusive use and benefit ?’’ 
Did you notice that?’’ ‘‘Answer. Yes, sir.’’ 
[813—483] Now, do you remember those questions 
being asked you, and those answers being made by 
you? A. That I read over the statement? 

@. No, but the whole question that I have been 
reading to you, and the answer. A. Yes, oir. 
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Q. Those questions were asked at this trial that I 
referred to? A. Yes, sir. 

(). And the answer that I have read made? 

A. Yes, sir. 

Q. By you? A. I think so. 

Q. Were they true? Were the answers made. 
true? A. I think they were. 

Q. Now, this question: I will ask you if this ques- 
tion was asked you, and whether you made the an- 
swer that I shall read: ‘‘And vou swore to that, 
didn’t you?’’ ‘‘Answer. Yes, sir.’’ ‘‘Question. 
Was that statement when you made it true or false ?’’ 
‘“Answer. It was false.’’ Do you remember those 
questions being asked vou, and those answers made 
by you? 

A. No, sir, I don’t recall it just now that way. 

Q. Will you say they were not asked you? 

A. No, sir, [ don’t believe they was. 

(. You have no recollection of it? 

A. No, sir, I don’t remember now the question 
being read that way. 

Q. Well, was the statement made, that vou were 
entering it in good faith, for your own exclusive use 
and benefit, true or false? 

A. Well, I made it for my own benefit. 

@. Well, I asked you whether the statement that 
nobody else had any interest in it, I will ask you 
whether that was true or false ? 

A. No, sir, nobody else had any interest in it. 

Q. Well, then, if you made this statement that I 
have read to [814484] you in the trial of Mr. 
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Dwyer, vou didn’t tell the truth; is that correct? 

A. I made it for my own benefit and took the claim 
for my own benefit; I didn’t take it for anvbody else. 

Q. That is not the question. The question is, was 
this question asked vou, and was the answer which | 
shall read made by vou: ‘‘Did you observe this state- 
ment in here speaks (referring to your sworn state- 
ment) that ‘I do not apply to purchase the land above 
described on speculation, but in good faith to appro- 
priate it to my own exclusive use and benefit?’ Did 
you notice that statement?’’ ‘‘Answer. Yes, sir.’’ 
‘‘Question. And you swore to that, didn’t you?”’ 
‘“‘“Answer. Yes, sir.’’ ‘‘Question. And was that 
statement when you made it true or false?”’ ‘*An- 
swer. It was false.’’ I ask vou again were those 
questions asked you, and were those answers made by 
you? A. Yes, sir. 

Q. Did you tell the truth at that time when vou tes- 
tified at the trial of Mr. Dwyer concerning that 
matter that I have referred to just now? 

A. I answer this just hke I did the others: I had 
to answer them just like they wanted me to. 

The SPECIAL EXAMINER.—Well, the question 
is whether you told the truth or not. You can an- 
swer that, I think, bv yes or no. 

WITNESS.—Yes, sir, I think I did. 

Mr. GORDON.—Q. The next question, T will ask 
you whether this question was asked you at the trial 
referred to, and was the answer which I shall read 
made by you: ‘‘Question. And this other statement, 
‘What | have not, directly or indirectly, made any 
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agreement or contract, or In anv way or manner, with 
any person or persons whomsoever, by which the 
title I may acquire from the Government of the 
United States may inure in whole or in part to the 
benefit of any person except myself,’ vou remember 
of having read that statement?’’ ‘‘Answer. Yes, 
sir.’”’ ‘‘Question. [815—485] Now, that state- 
ment was not true, was it, at the time that you swore 
to it?’ ‘“‘Answer. No, sit’ “Question. Wen 
knew at the time that it wasn’t true?’’ ‘Answer. 
Yes, sir.’”? Do you remember those questions being 
asked you, and those answers made by you? 

A. Ido. 

@. And did you tell the truth when you made those 
answers ? A. No, sir. 

Q. Did you deliberately tell an untruth? 

A. Well, no, sir. That was just because they told 
me that I had to do it that way. 

Q. Now, tell us about this. Who told you that 
you had to? A. N. M. Ruick. 

Q. N. M. Ruick? A. Yes, sir. 

Q. Did anybody else tell you that you had to? 

A. Well, Miles Johnson. 

Q. Well, were they together when they told you 
that ? A. Yes, sir. 

Q. Was Mr. Goodwin present when they told you 
that? A. No, sir, I don’t believe he was. 

@. Was Mr. O’Fallon? 

A. No, sir, I don’t believe Mr. O’Fallon was pres- 
ent at the time. 

(). Now, when did they tell you that? 
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A. Well, two or three different times. 

Q. Well, now, state the date or the occasion? 

A. Well, at Moseow,—TI don’t remember the date 
exactly—twiece in Moscow and once down here in 
Johnson’s office. 

@. And was that before this trial? 

A. Yes, sir, one time before that trial. 

Q. And were you indicted? A. No, sir. 

Q. And what did they tell vou they would do to 
vouif youdid [816—486]_ tell an untruth? 

A. Well, they told me they would indict me, and 
also impeach me, too. 

@. And you then went there and swore falsely to 
keep from being impeached and indicted; is that cor- 
rect ? A. Yes, sir. 

Q. And after the first trial—or the trial at Moscow 
of Mr. Dwyer, in 1906, did you testify at the trial of 
Mr. Robnett? A. No, sir. 

@. Now, was any other conversation or threat 
made to you by either Mr. Ruick or Mr. Johnson, or 
anyone else, between then and the spring of 1907, 
when you testified at Moscow at the trial against 
Kester, Kettenbach and Dwyer, for conspiracy ? 

A. 1906, wasn’t it? 

Mr. GORDON.—No; it was the spring of 1907. 
(To Mr. Tannahill.) Is that right? 

Mr. TANNAHILL.—Yes; May, 1907, is when 
Kester, Kettenbach and Dwyer were tried. Robnett 
was tried in the fall of 1906. 

Mr. GORDON.—Q. Now, [ will ask you if you 
remember being at the trial, as a witness on behalf of 
the Government, in the case of the United States vs. 
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Kester, Kettenbach and Dwyer, charged with con- 
spiracy, in the spring—May and June—of 19072 

A. Yes, sir, I was there. 

Q. Were you in the sweat-box again? 

ix. Yeés, sit. 

Q. And did they have to threaten you again? 

A. Well, they did every time I was in the sweat- 
box at Moscow. 

@. You tried to back out of your former state- 
ments each time, did you? 

A. No, sir, I didn’t try to back out of anything, 
but when I would tell them things that didn’t suit 
him they would threaten me. [817—487] 

@. Do you mean when you told things that were 
not true that they told you if you didn’t tell the truth 
that they would indict you? 

A. My. Ruick said he knew I was holding back 
certain evidence that I wouldn’t tell them, and if. | 
didn’t come out and tell them that he would impeach 
me. 

Q. Did he say he would impeach vou? 

A. Yes, sir. 

Q. That was his expression ? A. | think it was. 

@. And was Mr. Johnson present at this second 
conversation ? 

A. I don’t know whether Mr. Johnson was there 
or not. 

Q. Well, I am asking you. 

A. I couldn’t tell you positively whether he was or 
not. 

Q. And he told you at that time that he would im- 
peach you? A. Wes, aim 
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Q. And then vou went into court the second time 
and made similar statements to those that vou made 
at the trial of Dwyer, when he was tried the preced- 
ing fall? A. Yes, sir. 

Q. And you knew you were not telling the truth 
when you made those statements? A. Wes, sit: 

Q. Now, in 1905, when you made this affidavit for 
Mr. Goodwin, did he also threaten you? 

A. No, sir, I don’t think he did. 

Q. And did you tell the truth in that affidavit, as 
reported here? 

A. I don’t think I ever read that affidavit all over. 

Q. Was it handed to you to read? 

A. I think it was, but I didn’t read it all at the 
time. J know I didn’t now. 

Q. Now, how is it that you will have us to un- 
derstand that [818—488] three different times, 
going over a period of two years and a half, that you 
made statements in court and out of court that we 
have referred to in this affidavit, because you were 
threatened that if you didn’t come out and tell what 
vou knew about these things you would be indicted? 

A. Yes, sir. 

Q. Did they ask you to tell anything that wasn’t 
true? 

A. Why, no, sir, I don’t know as they did. They 
thought I was holding back certain evidence, that I 
wouldn’t tell it. 

Q. Yes, and they told you that if you didn’t tell 
all that you knew about it, that they would indict 
you; is that it? 
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A. Yes; and when there was other things I had 
told him he would say, ‘‘We don’t want that, and we 
will have that cut out.”’ 

Q. But they didn’t say that to you in court, did 
they ? A. No, sir. 

Q. And it was some irrelevant matters or matters 
that didn’t pertain to it that they cut out? 

A. Well, there were certain things that they had 
in there that I told them that every time it was differ- 
ent I was threatened. 

Q. Now, why is it that you have so much courage 
now that you can make these statements that you 
make here? Are you afraid of being indicted now 
if you don’t tell the truth? 

A. I don’t know whether I am or not. 

Q. I ask you, are you exercised over the fact now 
that you might be indicted if you don’t tell the truth ? 

A. Well, I always figure on telling the truth. 

Q. Did you tell the truth then, when you testified 
at Moscow ? 

Mr. TANNAHILL.—Oh, we object to that as a 
repetition. That has been gone over seven or eight 
different times. 

Mr. GORDON.—Q. Well, what were you figuring 
on doing then? A. When? [819—489] 

Q. At both trials at Moscow that you have referred 
to? 

A. Well, I supposed I had to do just as they 
wanted me to. 

Q. Now, you were cross-examined by counsel for 
these defendants in both of those trials, weren’t you? 
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A. I couldn’t tell. I guess I was, though. 

Q. And you reiterated the same statements, didn’t 
you? A. Part of them, I guess. 

Q. Now, you obtained a relinquishment from Mr. 
Dwyer before entering this claim? A. Yes, sir. 

Q. And it was turned over to you, and you filed at 
the land office at the time you made your application 
to enter the land? ms. Wes, sir. 

@. And did you pay anything for that relinquish- 
ment ? A. Yes, sir. 

How much? A. $50.00. 

. Fifty dollars? A. Yes, sir. 

. Did you pay any location fee? A. Wess sir 
To whom? A. Mr. Dwyer. 

. When did you pay that? 

. After I took the claim. 

. How long after you took the claim? 

. I should judge about three weeks, I think. 

. When did you pay the $50.00 that you have re- 
ferred to? A. That was before I filed. 

Q. Now, who paid your filing fees at the land 
office ? A. I paid them myself. 

Q. And who paid vour expenses up to view the 
timber? [820—490] A. I did. 

Q. How long after you viewed this timber did you 
locate or did you file your application ? 

A. Well, I think it was three or four days after I 
came back; something like that; I don’t remember 
just the date. 

Q. You made your filing—you filed your sworn 
statement and your other entry papers on the 29th of 
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August, 1904, to the northwest quarter of section 20, 
in township 38 north, of range 5 east, Boise merid- 
ian; is that correct, Mr. Lewis? 

A. Yes, sir, I think so. 

Q. Now, had you any arrangement with anyone 
by which you got money to make your final proof ? 
. Well, I had money of my own. 
. How much did you have? 
. About $300.00 or $400.00 at that time. 
. And did you use your own money ? 
Sart Ori. 
. How much of your own money did you use? 
. Well, most all of it. 
. Well, now, tell us how much, if you can? 
. Well, I drew—got some more, and gave my 
notes for it. 

@. How much did you get? 

A. Well, I couldn’t tell you just now how much it 
was. 

(). AS near as you can tell. 

A. Well, I think at that time about $200.00, if I 
am not mistaken. 

Q. And from whom did you get that? 

A. Mr. Kester. 

Q. Mr. George H. Kester? A. Yes, sir. 
Q. And who made the arrangements for you to get 
9 
Q 
A 
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A. I made them myself. [821—491] 
. And when did you make them? 
. Well, I don’t remember the date; it was that 
fall, though. I went to Mr. Kester and told him I 
didn’t have money enough to prove up on that claim, 
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and I asked him if I could borrow some money of 
him, and I gave him notes for it. 

@. Was Mr. Dwyer with you at that time? 

A. No, sir. 

Q. Was Mr. Dwyer with you at any time when 
you were talking about this timber claim ? 

m. Yes, sir. 

Q. Sir? A. Yes, sir. 

Q. When? 

A. The first time that he talked with me about it? 

Q. Well, the first conversation with him in regard 
to taking the claim. 

A. He wasn’t with me when I went to borrow any 
money. 

Q. Well, I mean was Kester and Dwyer with you 
together the first time you talked about taking up a 
claim ? ‘Ar, Niowsir: 

Q. Now, when were Kester and Dwyer together 
when you talked about this claim? 

A. Well, I don’t recall just when that was. I 
think I met the two on the street one day and talked 
about it. 

@. And when was that? 

A. Well, that fall, I think after I took the claim; 
probably October some time. 

Q. Now, you have referred to ‘‘they.’’ Who did 
you mean by ‘‘they?”’ 

A. Mr. Kester and Mr, Dwyer. 

Q. Now, again taking up this affidavit that you 
have identified as having been sworn to by you, or 
a number of questions and answers that have been 
identified as having been sworn to by you, which you 
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have [822492] read over since. you have been 
on the witness chair, have you not? 

A. Yes, sir, I have read them over. 

Q. I will ask you if this question was asked, and 
the answer which I shall read made by you: ‘‘In 
other words, they told you that if you would go up 
and file on that timber claim and transfer it to them, 
they would give you $150.00 for it?’’ ‘‘ Answer. 
Yes, sir.’’ -I will ask you if you remember, first 
whether that question was asked you by Mr. O’Fal- 
lon, and next whether or not you remember making 
that answer. 

A. I never made no answer to $150.00. 

Q. Now, I will ask you if you remember that ques- 
tion being asked and whether or not you made that 
answer. A. I think it was. 

@. And did you make that answer ? 

A. I think so at that time, yes, sir. 

Q. And the next question: ‘‘And they would ad- 
vance the money and pay all the expenses?’’ ‘*An- 
swer. Yes, sir.’’ Was the question asked, and was 
that answer made by you? A. No, sir. 

Q. I will ask you if you remember that question 
being asked, and whether that answer was made by 
you? A. I don’t remember it now. 

Q. You don’t remember it now? A. No. 

Q. You won’t say that question wasn’t asked and 
that answer wasn’t made, will you? 

A. Well, not positively. 

Q. Now, who are the ‘‘they’’ referred to in there? 

A. Mr. Kester and Mr. Dwyer. 
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Q. That is, William Dwyer and George H. Kester? 

A. Yes, sir. 

Q. I shall read the next question: ‘‘Question. Go 
on and state [823—493] what you did when you 
came back? ‘‘Answer. I think I told you that I 
filed on the claim.’’ ‘‘Question. Who paid the land 
office fees?’’ “‘Answer. I paid them myself. I 
paid all my witness fees from this money, you know.”’ 
‘Question. They let you have the money for that 
purpose?’’ ‘‘Answer. Yes, sir. I got the money 
on a note, and deposited it in the Idaho Trust Com- 
pany and drew on it for expenses.’’ Do you remem- 
ber whether those questions were asked you and 
those answers made by you? 

A. Yes, sir. I just told you I borrowed money on 
a note. I borrowed it from the Idaho Trust Com- 
pany. That’s what it did. 

(). Now, that was before you filed on it? 

A. No, it wasn’t. 

Q. Now, let’s see if we can get this right: ‘‘Ques- 
tion. Go on and state what you did when you came 
back.’’ That is, after you had been up to view the 
land. ‘‘Answer. I think [ told you that I filed on 
the claim.’’ ‘‘Question. Who paid the land office 
fees?”’ ‘‘Answer. I paid them myself. I paid all 
my witness fees from this money, you know.”’’ 
‘‘Question. They let you have the money for that 
purpose?’’ ‘‘Answer. Yes, sir. I got the money 
on a note and deposited it in the Idaho Trust Com- 
pany and drew on that for expenses.’’ Now, were 
those questions asked you, and those answers made 
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by you? A. Well, as I have just stated,— 

Q. Answer my question, and then you can explain. 

The SPECIAL EXAMINER.—Yes, answer the 
question, and then you can explain if you want to. 

WITNESS.—No, sir. 

Mr. GORDON.—Q. You say those questions were 
not asked you, and those answers were not made by 
you? A. No, sir, I don’t remember them now. 

Q. Well, is it a fact that they did give you the 
money, or loan you the money, to pay your filing 
fees and your expenses? [824—494] A. No, sir. 

Q. That is not the truth, then? A. No, sir. 

Q. That is not a fact? A. No, sir. 

Q. You have a brother, have you not? 

A. Yes, sir. 

Q. What is his name? A. Edward M. Lewis. 

Q. And I will ask you whether or not Mr. Dwyer 
at the same time he talked with you about taking up 
a claim asked if he could get your brother to take up 
a claim? 

A. No, sir; it was subsequent—after I took up my 
claim. 

Q. Then, did he ask you if you could get your 
brother to take up a claim? 

A. He asked me if I had a brother, and said he 
had a claim up there and he could get one. 

Q. Was that also a relinquishment ? 

A. Yes, sir. 

@. And did you get your brother to file on the 
claim ? A. Yes, sir. 

Q. Mr. Lewis, did you discuss with Mr. Dwyer, 
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prior to making final proof, the questions that would 
be asked you in the land office ? 

Mr. TANNAHILL.—I object to that as irrelevant 
and immaterial. 

WITNESS.—No, sir, I don’t know that I did. 

Mr. GORDON.—Q. Did he discuss them with you ? 

A. No, sir, I don’t remember that he did. 

Q. Do you remember whether that matter—those 
questions,—were asked you by Mr. Goodwin when he 
was taking your statement ? 

A. I think I had a copy of the papers and read 
them over before I made my final proof. [825—495] 

Q. Who gave them to you? 

A. | think Mr. Dwyer did, if I am not mistaken. 

Q. Where did he give them to you? 

A. In the Lewiston National Bank, or upstairs, I 
think it was, in Dwyer’s office. 

Q. Did he have an office in the Lewiston National 
Bank building? ne Wes) six. 

Q. Do you remember that in that conference or 
inquiry that was being made by Mr. Goodwin of you, 
and the paper which you have identified here, 
whether this question was asked you, and whether 
or not you made the answer which J shall read: ‘' Mr. 
Lewis, did you have a talk with Mr. Dwyer or any- 
one else in reference to the questions that would be 
asked you in the land office before you proved up ?’’ 
‘““Answer. No. I don’t believe that they questioned 
me at all, Mr. Johnson.’’ ‘‘Question. In question 
No. 13, with regard to whether or not you had any 
agreement or contract of any kind, direct or indirect, 
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with anybody, who is the man who suggested that you 
answer the question no?’’ ‘‘Answer. Mr. Dwyer 
did.’? Do you remember that question being asked, 
and that answer being made by you? 

#.. Mo, sir, | don’t. 

. Now, it seems that Mx. Johnson was present at 
the time when Mr. O’Fallon was taking this state- 
inent; is that correct? 

A. Well, I had forgotten. I know Mr. Johnson 
was there most of the time; but I had forgotten 
whether Mr. Johnson was there all the time. 

Q. Do you remember whether or not, at the time 
vou made proof, you had given a note for this money 
that vou had received from Myr. Kester to make vour 
proof ? A. Yes, sir, I think I had. 

Q. Are you sure that you did? A. Yes, sir. 
[ 826—496 ] 

@. See if this refreshes vour memory: Again 
reading from this sworn statement that you have 
identified here, before Mr. Goodwin: ‘‘And Dwyer 
advised you to say when they came to that question 
(that you have just referred to before) ?’’ ‘‘ Answer. 
He told me like this, ‘that money is your own money, 
and those questions you want to answer them no.’ ”’ 
‘Question. You hadn’t given the note at that 
time?’’ ‘‘Answer. No, sir.’’ Were those ques- 
tions asked you, and were those answers made 
by you at that time? A. I think they were. 

Q. ‘‘Question. At the time you made final proof 
you hadn’t given the note?’’ ‘‘Answer. No; I 
think the note was given subsequent to that.’’ Does 
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that refresh your recollection at all? 

A. I gave two notes, but I gave one before and one 
after. 

Q. The next question ‘*You didn’t sign anything 
at all but the note?’ ‘‘Answer. No, sir, nothing 
but the note. I had no contract or anything of that 
kind.’’ ‘‘Question. What did they say? That 
they could trust you to carry out the proposition, 
and it wasn’t necessary to have a mortgage or deed ?”’ 
‘‘Answer. Yes, sir.’”’ ‘‘Question. Wasn’t there 
something said to you that Mr. O’Fallon was in town 
at that time making an investigation, and it would 
be much better not to have any transfer until after 
this matter had blown over?’’ ‘‘Answer. I think, 
if I mistake not, it was Mr. Kester who said, ‘We 
will just let this matter stand until some future 
time.’ One idea he had suggested to me one day (which 
[ never carried out) was that I go before a lawyer 
and have my brother’s claim transferred to him.”’ 
“Question. George H. Kester told you that?’’ 
‘‘“Answer. I think it was George H. Kester told me 
that.’’ Do you remember those questions being 
asked, and those answers being made by you? 

A. No, sir. 

Q. Well, is it a fact as those answers would indi- 
cate? 

A. I don’t remember of any such conversation. 

Q. Well, L ask you, was there a conversation at 
that time? [827—497] 

A. Not to that effect, that I know of, no, sir. 

@. You say that there wasn’t a conversation to 
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that effect ? A. Yes, sir. 

Q. And that you didn’t make the statements that 
you are reported to have made here? A. Yes, sir. 

Q. Do you remember this question being asked 
vou: ‘‘Did you have a talk with Kettenbach in 
reference to it?’’ ‘‘Answer. I don’t think I did in 
regard to this transaction. I don’t think I had any- 
thing to do with Kettenbach at all. It was generally 
through Dwyer and Kester.’’ Do you remember 
those questions being asked ? A. Yes, sim. 

). And that answer made? A. I think I do. 

Q. Do you remember this question being asked 
you: Iam still reading from the same affidavit, or 
questions and answers which you have identified as 
having been signed and sworn to by you. ‘‘Now, 
Mr. Lewis, they also had you go around and see some 
other people to get them to file for $150.00, didn’t 
they?’’ ‘‘Answer. Mr. Dwyer suggested to me that 
if I knew anybody who wanted to take up a claim 
on that same arrangement, to send them around.”’ 
‘‘Question. And George H. Kester also had a talk 
with you on the same line?’’ “‘Answer. No, I don’t 
think Mr. Kester did; it was Mr. Dwyer.’’ Were 
those questions asked you, and that answer made by 
vou? A. I think it was. 

(). That was true, was it? 

A. I think so. I never got anybody to take claims, 
though, on that proposition. 

Q. Wouldn’t they come through ? 

A. Well, I never tried, I guess. 

Q. The next question: ‘‘And you had an under- 
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standing with Kester that this claim that vou were 
taking up for him, you were to [828—498]_ re- 
ceive $150.00 and he was to have it?’’ ‘* Answer. 
Yes, sir, at some future time. There was never any 
contract, or anything of that kind.’’ ‘‘Question. 
You didn’t have a written agreement or contract, I 
know, but you had a verbal understanding?”’ 
‘““Answer. Yes, sir.’’ ‘‘Question. Did you and 
your brother receive your $150.00?” ‘* Answer. 
Yes, sir.”’? Do you remember those questions being 
asked and those answers being made? A. No, sor. 

Q. Would vou say they were not asked, or don’t 
you remember ? 

A. I don’t remember them particularly. 

Q. Your brother took up a claim, and do you 
remember whether or not there was a contest filed? 

A. Yes, sir. 

Q. And who paid the expense of that contest? 

A. I did. 

@. And who reimbursed you for it? 

A. Nobody. 

Q. Are you sure of that? A. Yes, sir. 

Q. In this same affidavit I have been reading to 
you, ‘‘I will ask you this, have you ever paid any 
interest on this note of yours which is now in the 
bank ?”’ 

A. I beg pardon, there was something; I remember 
that. 

@. Now, who reimbursed you for that? 

A. Mr. Dwyer. 

@. Mr. Dwyer or Mr. Kester? 
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A. I think it was Mr. Dwyer. 

@. See if this refreshes your memory: ‘‘ Have 
you ever paid any interest on this note of yours which 
is now in the bank?’’ ‘‘Answer. Why, while I was 
away there was a contest on my brother’s claim, and 
he went down and paid out $30.00 out of his 
own pocket.’’ ‘‘Question. At the land office?’’ 
‘‘Answer. At the land office, on this contest, 
and [829—499] when I came back home Mr. 
Dwyer met me and told me that that money would 
be refunded, and that he would get it for me, and 
he stepped into the bank and I stopped to talk with 
somebody and then followed him in, in a few minutes, 
and Mr. Kester or Mr. Dwyer, I wouldn’t say which, 
said that they would endorse this on the note as 
interest, which was done.’’ ‘‘Question. By whom 
was that done?’’ ‘‘Answer. Mr. Kester endorsed 
it.”’ Is that correct? 

A. Yes, [ think that’s right. 

@. Then, Dwver paid you the $30.00 interest, is 
that right? You don’t know whether it was Kes- 
ter paid it or Dwyer paid it? 

A. It was JSester. 

Mr. GORDON.—Mr. Tannahill, this affidavit that 
there was such a to-do about the witness being al- 
lowed to see, I will turn it over to you to read. 
(Handing same to Mr. Tannahill.) 

Q. Reading again from case No. 1605, heretofore 
referred to, at page 473, I will ask you whether or 
not the questions which I shall read were asked you, 
and whether you answered them, and see if they re- 
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fresh your recollection to any extent: ‘Did you have 
a conversation prior to your filing your application 
at which any of the other defendants were present 
besides Dwyer?’’ “‘Answer. Why, Mr. Kester was 
with Mr. Dwyer one time, but I wouldn’t say posi- 
tively which time it was, whether it was the first o+ 
the second time that I met him.’’ Do you remem- 
ber whether or not that is the fact? 

A. I think it was. 

Q. That was before vou filed, however? 

A. Well, I couldn’t tell positive whether it was be- 
fore or afterwards. 

@. Now, see if this refreshes your recollection: 
Continuing on the same page, relating to the same 
occasion: ‘‘Question. Well, you may go ahead and 
state where you met him.’’ ‘‘Answer. I think I 
was coming down town at the time from home and 
I met them; they were in a buggy, Mr. Dwyer and 
Mr. Kester.’’ ‘‘Question. What conversation, if 
[880—500] any, did you have there, relative to 
your proposed timber filing?’’ ‘‘Answer. They 
wanted to know when I could go up, and T told them 
almost any time they would set a date. Mr. Dwyer 
said he would go up with me, and we did. We took 
the train to Lenoir, and then got horses and went 
out and saw the timber claim and came back to Lew- 
iston.”” Do you remember those questions being 
asked at the trial I have referred to, and those an- 
swers being made by you? 

A. I think they were. 

(). Continuing on page 474 of the same trial, I will 
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ask you whether or not this question was asked you, 
and the answer which | shall read’ made by you: 
‘‘Had there been any understanding between you 
wnd the defendant Dwver, or Dwver and the other 
defendants, or either of them, prior to your going up 
to this timber, as to the disposition you were to 
imake of this claim when you should procure the 
title to it? Answer the question yes or no.’’ “An- 
swer. Yes.’’? ‘‘Question. State what your under- 
standing and agreement was, when and where it was 
made, and how? State everything in relation to it.”’ 
‘“Answer. Well, I told them—they wanted, Mr. 
DBwver wanted to know if I had any money of my 
own, and J told him I had. He wanted to know 
where it was. I told him it was in the Idaho Trust 
Company’s Bank, and he said, as I stated, that I 
could take up a claim and they would pay all the 
expenses and they would furnish the balance of the 
money for me. I was to give my note for it, and 
would pay, all of the expenses out of the money; that 
is, when | drew checks on it, on the Idaho Trust 
Company, for expenses. They procured the money 
from the Lewiston National Bank, and I gave my 
note for it, as I say, and deposited it in the Idaho 


Yo) 


‘I'rust Company.’’ Do you remember those ques- 
tions being asked, and those answers made by you? 
A. Yes, sir. But they didn’t procure it; 1 pro- 
cured the money myself. 
@. You procured it from the Lewiston National 
Bank ? A. Yes, sir. [831—501] 


Q. Through whom did you conduct the transac- 
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tion? A. Mr. Kester. 

Q. Well, then, there is no practical difference be- 
tween the statement that you make now and the oue 
that 1 have read to you? 

A. No; no practical difference. It says ‘‘they”’ 
there, and Mr. Dwyer wasn’t present at the time. 

@. Mr. Dwyer was present when you had the talk 
with Kester about getting the money, though, wasn’t 
he? A. No, I don’t think he was. 

Q. I will ask you whether this question was asked 
you in the same connection, on page 475: ‘‘What IL 
asked: you in particular—you anticipate a little, Mr. 
Lewis, what | want to know particularly is the terms 
of the agreement; in other words, what was said in 
the conversation between you and Dwyer, start in at 
the first conversation and go through and then go on 
with the latey conversation you had with him before 
gvoing to the timber with him, or with him and Kes- 
ter.’”’ ‘‘Answer. He told me what they would give 
me for the claim, allow me for my right, and they 
would furnish all money and pay all expenses, and | 
was to deposit the money in the Idaho Trust Com- 
pany and draw upon it to defray all the necessary 
expenses, and all expenses on account of that filing 
and proving up on the claim.’’ Now, do you remem- 
ber whether or not those questions were asked you, 
and those answers made by you? 

A. Well, they didn’t furnish all the money. 

Q. Now, answer my question, and then you can go 
into that later. A» Mo, Sir. 

Q. Do you remember that question being asked, 
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and that answer being made by you? 

A. No, sir, not just that way. 

Q. You wouldn’t say that you did not make that 
answer in response to that question, would you, Mr. 
Lewis? 

A. Well, if I did I didn’t understand the ques- 
tion. 

Q. You understand it now, do you? [832—502] 

A. Yes, sir. 

®. Now, what was the reason you didn’t under- 
stand it then? 

A. In regard to getting the money, because I had 
part of the money myself. 

®. Now, you understand, M1. Lewis,—let me ex- 
plain to you that I am reading from the record of 
the trial of Kester and Kettenbach and the trial of 
Dwyer, in which you were a witness, and this record 
that I read from was the record that was gotten up 
by counsel for these defendants after they were con- 
victed, to take the case up on appeal, and I want you 
to be careful as to how you answer these questions. 
[f you don’t remember them, say so; but if you have 
no recollection of it don’t say that the answers and 
questions were not asked you and the answers made 
by you. And so what is your answer now as_ to 
whether or not that question that I read last was 
asked you, and whether vou made the answer that 
you are reported to have made ? A. I think T did. 

Q). Now, vou say vou didn’t understand it? 

ae Noyosii 
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Q. What was there about it you didn’t under- 
stand? 

A. There was no prior agreement, no arrangement 
made for it, as I had part of the money myself in 
the Idaho Trust Company. — 

Q. And they were to furnish the balance?—you 
can put it either way—to furnish, or loan it, or give 
it to you. I don’t want to haggle on a word. 

A. I went to them and asked them if I could get 
the balance of the money there, and they said I could. 

Q. Wasn’t that arrangement made before you 
went up to see the claim? A. No, sir, I think not. 

@. Haven’t you said so in two or three places in 
these various trials? 

A. I don’t think I have. [833—503] 

Q. I am reading from the same record: ‘‘Ques- 
tion. At which of these conversations or at what 
conversation was Mr. Kester present, or have you 
already testified?’’ ‘‘Answer. I think it was the 
second time that I met them. ‘‘Question. Yes, 
what arrangement, if any, was made that time when 
you met, when he and Dwver were together?’’ ‘‘An- 
swer. That was the time I was to go upon the claim 
when I met Myr. Kester with him.’’ Do you remem- 
ber those questions being asked you, and those an- 
swers being made by vou? A. | think Isao: 

@. And that is correct, is it? 

A. Yes, sir. I won’t state positive whether it was 
before I met on the claim, or after. 

Q. I read the next question: ‘Question. Who 
was present when the arrangement was made and 
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you were to procure the money, when the arrange- 
ment by which you were to procure the money was 
made and agreed upon?’’ ‘‘Answer. My. Dwyer.”’ 
‘Question. Who?’ ‘‘Answer. Myr. Dwyer and 
Mr. Kester were together.’’ ‘‘Question. What?” 
‘Answer. Mr. Dwyer and Mr. Kester.’’ ‘‘Ques- 
tion. Were together?’’ ‘‘Answer. Yes, sir.” 
‘‘Question. At the time the money matters were 
talked over?’’ ‘‘Answer. Yes, sir.’’ Now, do you 
remember whether those questions were asked you, 
and those answers were made by you? 

A. I don’t remember whether they was or not. 

Q. You wouldn’t say they were not, though? 

A, INowsiE: 

Q. Reading from the same record at page 476: 
‘Question. You went up, did you, to the timber?” 
‘Answer. Yes, sir.’’ ‘‘Question. Who went with 
you?’’? ‘“‘Answer Mr. Dwyer.’’ ‘“‘Question. How 
did you travel, how did you go?’’ “‘Answer. We 
went on the. cars to Lenore and then procured: horses 
and went on the timber claim on horses and came 
back to Lenore and then took the cars back to Lewis- 
ton.’’? ‘‘Question. Where is Lenore? What line 
of railroad? On the Clearwater Branch?’’ ‘*An- 
swer. Yes, sir; on the Clearwater Branch.’’ ‘‘Ques- 
tion. How far [884—504] did you have to travel 
on horses?’’ ‘‘Answer. It took us two days to get 
into the timber and back from there.’’ ‘‘ Question. 
Who paid the expenses of that trip?’’ ‘Answer. 
Mr. Dwyer.’’ ‘‘Question. Did he give you the 
money or did he pay it out of his own pocket?”’ 
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‘Answer. He paid it out of his own pocket.” 
‘Question. You say you were gone two days from 
Lewiston?’’ ‘‘Answer. Three days—no, four days 
from Lewiston; it took four days, one day out and 
one day we took the horses after we left the train 
and was gone two days and come back and we had 
to wait for the train,’’ etc. J will ask you if you 
remember those questions being asked you, and those 
answer's made by you, at the trial of Mr. Kester, Mr. 
Kettenbach and Mr. Dwyer, in the spring of 1907? 

A. Yes, sir. I don’t remember just when it was. 

Q. Well, you remember those questions and an- 
swers being asked and given? A. Yes, sir. [835 
—505 | 

Mr. GORDON.—Q. Mr. Lewis, did you form a 
part of or among the number of persons in front of 
the land office in the line-up? A. Yes, sir. 

Q. How long was it after you made your visit to 
view this land that you filed at the land office ? 

A. I think three or four days, something like that. 

(. Do you remember whether it was three or four 
days, or about two weeks ? 

A. Well, I couldn’t tell now. Possibly— 

@. You have forgotten ? A. Yes, sir: 

Q. Who prepared your filing papers for you? 

A. A. Wo Simith: 

Q. Who told you to go to see hin % A. Nobody. 

Q. Do you remember whether this question was 
asked you at the trial of Kester and Kettenbach, No. 
1605, from which I have been reading: ‘‘ How did you 
happen to go to I. N. Smith’s office?’’? “Answer. 
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I asked Mr. Dwyer where we could have them made 
out and he suggested that I go there and have them 
made out.’’ A. I don’t remember. 

Q. Does that refresh your recollection at all? 

A. He might have suggested: that, but I don’t re- 
member just now. 

Q. Do you remember whether Mr. Dwyer gave you 
the blank to take to Mr. Smith’s office ? 

A. No, sir; I do not. 

Q. Did you pay Mr. Smith for making out those 
papers? A. Yes, sir. 

Q. How much? 

A. I forget now; I think it was $6.00; if I remem- 
ber, I think it was $6.00. 

Q. And you paid your filing fees yourself? [836 
—506 | A. Yes, sir. 

q@. And you drew the money from the Idaho Trust 
Company for that purpose? A. Yes, sir. 

@. And had you previously made your loan at the 
Lewiston National Bank and deposited it in the 
Idaho trust? A. Yessimeaipattpot at: 

Q. Well, I mean the part you have referred to all 
along as having borrowed from the bank through Mv. 
Kester. A. Yes, sir. 

Q. That had already been deposited in the Idaho 
Trust Company when you made this filing that I have 
referred to? A. Yes, sir. 

Q. Do you remember whether or not this question 
was asked you at the trial I have been referring to, 
page 479: ‘‘ For what purpose did you get the money, 
if you remeinber?”’ ‘‘Answer. For filing purposes 
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and the expenses of the claim.’’ ‘‘Question. Did 
you give any note or other obligation for it?’’ ‘‘ An- 
swer. Yes, sir.’’ ‘‘Question. How long before 
vou filed your application was it you put this money 
in the bank of the Idaho Trust Company?’’ *An- 
swer. ‘Two weeks, I think, or something like that.’’ 
‘“Question. I am speaking of vour original appli- 
cation, vou understand, not the final proof?’’ ‘*An- 
swer. Yes, sir.’’ ‘‘Question. You understand this 
was before your first papers?’’ ‘‘Answer. Yes, 
sir.’”’ Do you remember those questions being asked 
you and those answers made by you? 

A. Wo, sir; I do not. 

Q. Do you remember whether or not that is the 
fact? 

A. I think it was later; I am pretty sure it was, 
that I borrowed the money, or Just previous to mak- 
ing final proof. I didn’t borrow any before I filed 
on the claim. 

@®. I understood you to say Just one minute before 
that you had, and that when you filed your sworn 
statement, which Mr. I. N. Smith [837—507]_ pre- 
pared for you, you had already gotten the money 
from the Lewiston National Bank. Is that correct? 

A. I had money in the Idaho Trust Company of 
my own. 

Q. I understand that, but hadn’t you borrowed 
the money from the Lewiston National Bank, as you 
testified a few minutes ago that vou had? 

A. I don’t remember. 

Q. You don’t remember it? A. No, sir. 
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@. How much money did you have in the Idaho 
Trust Company at that time? 

A. About $400.00, something like that,—$300.00 or 
$400.00. 

. That was before you borrowed that money from 
these people? A. Y@s, sour: 

@. Then, you put in how much more? 

A. Two hundred, I think. 

Q. How long had you had that money in the Idaho 
Trust, as well as you can remember ? 

A. I had been carrying an account there about a 
year, I think, as well as I can remember. 

@. Do you remember these questions being asked 
you in the trial of Kester, Kettenbach and Dwyer 
that I have referred to, reported at page 480 of the 
record: ‘‘Question. I am speaking of your original 
application you understand, not the final proof?”’ 
‘““Answer. Yes, sir.’’ ‘‘Question. You understand 
this was before your first papers?’’ ‘‘ Answer. 
Yes, sir.’’ ‘‘Question. You say you took the blank 
to LN: tsmnth’s office?’’ ‘‘Answer, Yes, sir.’’ 
‘‘Question. That Dwyer had given you?’’ ‘An- 
swer. Yes, sir.’’ ‘‘Question. Did you have a talk 
with Myr. Dwyer before you went to the land office, 
before you went to I. N. Smith’s office respecting the 
contents of this application?’’ ‘‘Answer. Yes, sir.”’ 
‘‘@uestion. Where did that talk occur?’’ ‘°An- 
swer. I think it was on the strect.’’ ‘‘Question. 
Where had Dwyer given you these blanks?’’ ‘‘An- 
swer. There in the hallway of the bank building on 
the floor where the land office is.’’ ‘‘Question. 
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What did Dwyer say [888—508] to you at the 
time he gave you these blanks?’”’ ‘‘Answer. He 
said to take them in to Smith and have them filled out 
and then take them to the land office and file them.”’ 
Do you remember whether or not those questions 
were asked you and those answers made by vou? 

wm. No, sir; £ do not. 

@. You have no recollection of it? 

A. I don’t remember it that way. 

@. Does that refresh your recollection as to the 
transaction ? 

A. He might have done that, but I don’t remember 
whether he did or not. 

Q. It wouldn’t have been anything very serious if 
he had, would it, Mr. Lewis? 

A. No; sir; but I was thinking that Mr. Smith 
furnished me the papers. 

Q. Do you remember this question being asked you 
at the trial of Kester and Kettenbach from which I 
have been reading from the record: ‘‘Question. 
Now, I will call your attention to the statement con- 
tained in your application or sworn statement you 
had filed: ‘That I do not applv to purchase the land 
above described on speculation, but in good faith to 
appropriate it to my own exclusive use and benefit.’ 
Did you read this statement over before you signed 
it and swore to it?’’ ‘‘Answer. Yes, sir.’’ ‘*Ques- 
tion. You knew that was in there?’’ ‘‘Answer. 
Yes, sir.’’ ‘‘Question. Now, when you stated under 
oath at this time that vou did not apply to purchase 
the land above described on speculation, but in good 
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faith to appropriate it to your own exclusive use and 
benefit, now was that statement when you made it, 
and so made by you, Mr. Lewis, true or untrue?’’ 
‘Answer. Untrue.’’ ‘‘Question. Did you know it 
was untrue at the time you made it?’’ ‘‘ Answer. 
Yes, sir.’’ Do you remember those questions being 
asked you at that trial and the answers I have read 
being made by you? A. I think they were. 

Q. The next question: ‘‘T eall your attention to this 
other statement in the filing immediately following: 
‘That I have not directly or [889—509] indirectly 
made any agreement or contract, or in any way or 
manner, with any person or persons whomscever, by 
which the title | may acquire from the Government 
of the United States may inure in whole or in part 
to the benefit of any person except myself,’ you 
recall having read that, do you?’’ ‘‘Answer. Yes, 
sir.’’ ‘‘Question. Now, was that statement true or 
untrue at the time that you made it?’’ ‘‘ Answer. 
Untrue.”’ ‘‘Question. Please explain to the jury 
what led up to your making these false statements at 
the time they were made, Mr. Lewis?”’ ‘‘ Answer. 
Well, I was told, after I read them over, and swore to 
them, that there was nothing in there that would be 
illegal, or out of the way in any manneyr.’’ ‘‘Ques- 
tion. Who told you?” ‘‘Answer. Mr. Dwyer.” 
Do you remember those questions being asked you 
and those answers being made by vou? 

A. No, sir. 

Q. You won’t say that they weren’t asked you and 
that you didn’t make those answers, will you? 
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KR. «No, sir: 

Q. Do you remember these questions being asked 
you and these answers made by you at the same time: 
‘“Question. And when?’’ ‘Answer. At the time I 
got the blank.’? I am just continuing to read from 
where I stopped. ‘‘Question. What further did 
Dwyer say about these matters or what if anything 
did he say about that proposition that you were 
taking this up for your own benefit?’’ ‘Answer. 
Why, he said there was nothing out of the way, noth- 
ing illegal about it, it was being done right along, 
and if I swore to those papers it would be all right.”’ 
‘Question. Well, how was this to be for your bene- 
fit? How did you understand this to be for your 
benefit?’’ ‘‘Answer. Well, I was to receive $150.00 
for my right.’’ ‘‘Question. What I want to know 
is, Whether or not that was your own suggestion, or 
the suggestion of somebody else, and if so, who sug- 
gested it?’’ ‘‘Answer. It was Mr. Dwyer’s sugges- 
tion.’’ ‘Question. Now, with regard to the prop- 
osition down here [840—510] that vou had not 
mace any agreement, directly or indirectly, with any 
persons, etc., what, if anything, was said about that ?”’ 
‘Answer. Well, I was told that when I had pro- 
cured this money, I had some of the money, and I 
borrowed the rest on my own personal note, was a 
legal transaction and nothing out of the way.’’ 
‘‘Question. Who told you this?’’ ‘Answer. Mr. 
Dwyer.’’ Do you remember those questions being 
asked you and those answers made by you at the trial 
I have referred to? A. I don’t remember. 
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@. Were they the facts as they are reported here, 
that you did have those conversations with Mr. 
Dwyer ? A. I don’t remember. 

Q. I read from the same record, page 483, and ask 
vou whether or not you remember the questions 
which I shall read being asked you and the answers 
which I shall also read being made by you. ‘‘Ques- 
tion. You said here, ‘That I have not directly or 
indirectly made any agreement or contract, or in any 
way or manner, with any person or persons whomso- 
ever,’ now you have already testified here as to the 
understanding which you had before you filed this 
paper. Now, why did you state under oath here that 
vou had no contract in view of the understanding 
that you had?’’ ‘‘Answer. Well, as I said before, 
[ supposed it was a legal transaction, and I had a 
right after I acquired the land in this way to trans- 
fer it and it would be a legal transaction.’’ Do you 
remember that question being asked you and that 
answer made by you? A. I think I do. 

Q. It was correct, was it? 

A. I never had no agreement what I was to do 
with the claim. 

Q. Did you testify falsely then when you say you 
remember making— 

Ae That pariotat. 

Q. Did you do it intentionally ? A. No, sir. 

@. What is it that makes your recollection clearer 
on the subject, now, Mr. Lewis, than it was two or 
three years ago? You have not talked [841—511] 
this over with anybody ? A. INO, git 
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Q. I say what makes your recollection clear, if it 
is? 

A. Well, there is some points of it there, as I say, 
when you read it over I can understand it a little 


better. 
Q. You didn’t understand the questions then? 


that correct? 

A. Well, I don’t know as I did, and, as I say, I 
was intimidated before. 

Q. You were intimidated ? A. Yes, sir. 

Q. You are not a very timid man, are you? 

A. No, not naturally, but when you have got two 
or three men behind you that are going to impeach 
you and indict you or anything lke that— 

Q. If I were to threaten to indict you if you didn’t 
testify to what I told you to, would that intimidate 
you much? A. Tt might. 

Q. Would you proceed to testify as I told you to? 

A. No, sir. 

Q. I continue to read from the same record, and 
ask you whether or not the questions which [I shall 
read were asked you at the trial to which I have re- 
ferred, and whether you made the answers which I 
shall read: ‘‘What I want to know, what I want to 
get at is this: What was said concerning that, if any- 
thing, in this conversation with regard to your not 
having any contract?’’ ‘‘Answer. Why, we didn’t 
have anything only a verbal contract; there was no 
papers drawn up or anything that way. All the con- 
tract I did have was simply by orally and giving my 
note for the money.’’ Do you remember that ques- 
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tion and answer? A. I think I did. 

Q. Who procured your witnesses for you, or 
named your witnesses for you to give to the land 
office when you made your original filing? 

A. I think I suggested one or two myself, and I 
think Mr. Dwyer [842—512] did. 

Q. Do you remember who the witnesses were that 
Mr. Dwyer suggested ? 

A. Well, I can only remember two of the witnesses 
I had now. 

Q. Who were they? A. Melvern Scott and— 

Q. And Edwin Bliss? A. Bliss, yes. 

Q. Now, let me ask you this: It was not clear to 
your mind before whether you got the money from 
the Lewiston National Bank before you made your 
sworn statement or just prior to final proof. Is 
that correct? A. Yes, sir. 

@. Do you remember whether, just prior to mak- 
ing your final proof, you saw Dwyer and told him 
that you did not have sufficient money with which 
to make proof, and that you and he went to the 
Lewiston National Bank and you got it and depos- 
ited it in the Idaho Trust Company, the amount of 
money ? 

A. I don’t remember of speaking to Mr. Dwyer 
about it. I might have done so. 

Q. And you got the money from My. Kester, did 
vou? A. Yes, sir. 

@. Do you remember what amount you gave your 
note for? A. I do not, at this time. 

Q. Wasn’t it $450.00? A. No, sir. 
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Q. Why do you say no? 

A. Well, IT know I gave two or three different 
notes, and I can’t say positively, I don’t think I gave 
it for that amount. 

Q. See if this refreshes your recollection. I am 
reading again from the record of the trial of Kester 
and Kettenbach to which I have been referring, page 
486 of the record: ‘‘Did you see Dwyer and have a 
talk with him before going up to make your final 
proof?’’ ‘‘Answer. Yes, sir.’’ ‘‘Question. Where 
did you see him?” ‘‘Answer. On the street in 
[8438—518] Lewiston.’’ ‘‘Question. What was said 
there or done?’’ ‘‘Answer. He wanted to know if 
I had everything fixed to prove up when the time 
came, and I told him I hadn’t yet; it was about two 
weeks before I proved up. He said: ‘You better 
get fixed up and have everything ready then,’ and he 
wanted to know what was the matter, and I told him 
I didn’t have quite money enough, and he said I 
better get enough so as to be ready, and he wanted 
to know how much I needed, and I told him, and went 
to the Lewiston National Bank and got it, and de- 
posited it in the Idaho Trust Company.’ ‘‘Ques- 
tion. Did Dwyer go there with you?’’ ‘‘ Answer. 
No, sir; I don’t think he went in the bank with me.”’ 
‘“Question. Who did you get the money from, if you 
remember?’’ ‘‘Answer. Mr. Kester.’’ ‘‘Question. 
Did you give your note for 1t?’’ ‘‘Answer. Yes, 
.’ “Question. Do you recall how much you got 
at that time?’’ ‘‘Answer. Something over four hun- 
dred dollars, I think $450.00, or something like that, 
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enough to pay up for the land and the expenses and 
witness fees and so forth.’’ Does that refresh your 
recollection, Mr. Lewis? 

A. I don’t remember just the amount. The rest 
of it, I think, is all right. 

Q. You wouldn’t say it wasn’t $450.00, would you? 

A. No, sir. It might have been $550.00; I don’t 
remember now. 

Q. All the business in connection with your brother 
taking up a claim was to be transacted through you, 
was it not? A. Yes, sir. 

@. And you did transact it? A. Yes, sir. 

@. And you afterwards sold and received the 
money on the same conditions under which you had 
taken up your claim? 

A. No, sir, I bought his claim. 

Q. On whose suggestion did you buy it? 

A. My own. 

Q. Didn’t you buy it on the suggestion of Mr. 
Kester at the time Mr. O’Fallon was here, that he 
told you it would look better for you to buy it? 
[844514] 

A. I don’t remember any such conversation. 

Q. Would you say that that conversation didn’t 
take place? A. No, sir, I wouldn’t. 

Q. Think again and see if you can think if that 
is the fact. A. Well, I don’t remember. 

Q. Did you get the money from the Lewiston 
National Bank for the expenses of your brother tak- 
ing up a claim? A. Most of it; yes, sir. 
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Q. And for his filing fees and everything else? 

A. I furnished him some of the money, too. 

Q. How much of it did you furnish ? 

A. $150.00 I furnished him. 

Q. Did you afterwards convey the claim your 
brother took up to Kester? A. Yes, sir. 

Q. At the same time you conveyed your own? 

A. I think they was both conveyed at the same 
time, yes, sir, about two years, about seventeen 
months I think after. I paid taxes on them two 
years. 

Q. How much were vou given for your brother’s 
claim when you settled up? You did the negotiating, 
didn’t you? A. Yes, sir. 

Q. You settled, did vou? A. Yes, sir. 

Q. Who did you settle with? A. Mr. Kester. 

@. How much did he give you for your brother’s 
claim ? A. $150.00. 

Q. How much did he give vou for vours? 

A. I got $250.00. 

Q. Was that extra hundred dollars for your ser- 
vices in getting your brother to locate? [845—515] 

A. No, sir, I got nothing for that. 

@. Your brother was not known at all in the trans- 
actions in the bank with reference to these claims, 
was he? A. No, sir. 

Q. You attended to all the transactions? 

A. Yes, sir. 

). Did your brother make his proof at the same 
time you did? 
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A. No, sir, I think—I forget now. It was some 
time after though; I don’t know just how long. 

@. Now, do you remember when you went to the 
land office to make final proof you were asked certain 
questions as to whether or not you had made any 
agreement to sell, and so forth, and that you an- 
swered no? A. I don’t remember now. 

Q. Do you remember this question being asked you 
at the trials that I have heretofore referred to, and 
[ read from the record that I have been reading from, 
No. 1605, page 491: ‘‘Now, you say you recognize 
these papers as your testimony given in support of 
your application to purchase this claim. Now, I 
want to ask you this: I read from question 13 on the 
blank testimony of claimant: ‘Have you sold or trans- 
ferred your claim to this land since making your 
sworn statement, or have you directly or indirectly 
made any agreement or contract, In any way or manh- 
ner, with any person whomsoever, by which the title 
which you may acquire from the Government of the 
United States may inure in whole or in part to the 
benefit of any person except yourself?’ You remem- 
ber that question being asked in the land office ?’’ 
‘‘Answer. Yes, sir.’’ ‘‘Question. And you answered 
that question, no. Was that answer true or untrue 
at the time you made it?’’ ‘‘Answer. Untrue.’’ 
‘Question. Did you know it to be untrue at the time 
you made it?’’ ‘‘Answer. Yes, sir.’’ ‘‘Question. 
This other question, number 14, ‘Do you make this 
entry in good faith for the appropriation of the land 
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exclusively to your own use, and not for the use or 
benefit of any other person,’ do you remember that 
question?’ ‘‘Answer. Yes, sir.’’ ‘‘Question. You 
answered that [846—516] question, yes. Now, 
was that answer true or untrue at the time it was 
made?’’ ‘‘Answer. Untrue.’’ ‘‘Question. Question 
15. Has any other person than yourself, or any firm, 
corporation or association any interest in the entry 
you are now making or in the land or in the timber 
thereon? Your answer to that was, no. Was that 
answer true or false at the time it was made?’’ 
‘“Answer. False.’’ ‘‘Question. Did you know it to 
be so?’ ‘Answer. Yes, siv.’’ Do you remember 
those questions being asked you and those answers 
made by you? A. At Moscow? 

Q. Yes, sir. 

A. No, sir, I don’t remember now. 

Q. Do you remember them being asked and made 
by you at any other place than Moscow? 

A. I think they were asked in the land office; I 
don’t remember. 

Q. [ am asking you whether you remember those 
questions I have read being asked at the trial at 
Moscow, and whether or not you made the answers 
also that I have read. 

A. No, sir, I don’t remember. 

@. You wouldn’t say they weren’t asked you, 
would you? A. No, sir. 

@. And you wouldn’t say you didn’t make those 
answers, would you? A. No, sir. 
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Q. Continuing, I read from page 496 of the same 

record: ‘‘Mr. Lewis, question 16 on this blank: ‘Did 
you pay out of your own individual funds all the ex- 
penses in connection with making this filing, and 
do you expect to pay for the land with your own 
money?’ To the first part of that question, read as 
follows: ‘Did you pay out of your own individual 
funds all of the expenses of making this filing?’ ‘To 
that question you answered, ‘Yes.’ Now, was that 
answer true at the time you made it?’’ ‘‘Answer. 
No, sir.” Do you remember that question being 
asked you and that answer made by you at the trial 
at Moscow to which I have referred? [847—517] 

A. No, sir, I don’t remember just now. 

Q@. Well, if it was made by you at that time it was 
true, was it? 

A. No, sir. I never said—I always said I had the 
money partly. 

Q. What is that? 

A. [always said I had part of the money and bor- 
rowed the rest of it on a note. 

Q. Is that what you said in your answer at the 
land office? A. I think so. 

Q. Are you sure? A. I think so. 

Q. I asked you if you are sure. 

A. Well, I think so. I wouldn’t swear to it. 

Q. Do you remember this question being asked 
you: “Question 17: ‘Where did you get the money 
to pay for this land, and how long have you had the 
same In your actual possession?’ To the first part 
of that question, reading, ‘Where did you get the 
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money with which to pay for this land,’ you an- 
swered, ‘Saved it from my earnings.’ Was that an- 
swer true or untrue at the time it was made?”’ 

A. It was true. 

Q. Well, at that trial you answered, ‘‘Untrue.’’ 
Which is the truth? 

A. I saved the money from my earnings. 

Q. The money you paid in the land office at final 
proof? 

A. Oh, final proof? Part of it. I thought you 
said the filing fees. 

@. No, I said final proof. Why did you answer 
that in that way if it wasn’t all money you had saved 
from your earnings? 

A. Because I had borrowed part of it from the 
bank. 

Q. But you had borrowed about $400.00 from the 
bank, had you not? A. Yes, sir. 

Q. And your final proof was about $400.00, wasn’t 
it? 

A. It was more than that on the two claims. I 
borrowed enough so [848—518] as to have some 
to pay for my brother’s claim too. 

Q. Why did you say, when you testified at the trial 
that I have been referring to, that that statement was 
untrue ? 

A. I don’t know as I stated that 1t was untrue. 

Q. Well, I am reading from the record, Mr. Lewis, 
and if you want to read it yourself— 

A. I don’t remember it, Mr. Gordon. 
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Q. Do you want to state that you have been mis- 
quoted in all of these particulars? A. No, sir. 

Q. Wouldn’t your recollection of these matters be 
fresher three years ago than it is now? 

A. Yes, but I can’t remember all of these little 
details for six or seven years. 

Q. Now, you have referred to two transactions 
vou had with the Lewiston National Bank with Mr. 
Kester, and one of them was with reference to get- 
ting the money at about the time you made final 
proof. That is correct, is it? 

A. Yes, sir, I think so. 

Q. And didn’t you go to the bank and see Mr. 
Kester and get the money for the location fees also 
for your claim and your brother’s claim? 

A. IT don’t think I did. No, sir, I know I didn’t at 
that time, that is, I don’t think I did. 

Q. Don’t you remember of having testified to that 
two or three times? 

A. No, sir, I don’t remember, but I don’t think [ 
got it at the same time. 

Q. Each time you went to the bank to get money 
for these claims, or any payment on them, you got 
it from Mr. Kester, did you? 

A. Yes, sir, Mr. Kester; that is the best of my rec- 
ollection. I don’t remember anybody else. 

@. Do you remember this question being asked 
you at the trial of [849—519] Kester and Ketten- 
bach, at Moscow, in the spring of 1907: ‘‘ From whom 
did you get this money when you went to the bank ?”’ 
‘‘Answer. Mr. Kester.’’ ‘‘Question. On each of 
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these occasions?’’ ‘‘Answer. Yes, sir.’’ ‘‘Ques- 
tion. Where did you get the money to pay the loca- 
tion fee?’’ ‘‘Answer. In the same way.’’ ‘‘Ques- 
tion. How did you happen to go to the bank to get 
the money to pay the location fees? State the cir- 
cumstanees.’”’ ‘‘Answer. Mr. Dwyer came to me 
and told me he had not received his location fee, and 
we better fix it up. We did so, and I paid him.’ 
‘Question. Do you remember of anything,—in the 
first place, I will ask you of whom did you get the 
money to pay the location fee?’’ ‘‘ Answer. From 
the Lewiston National Bank.’’ ‘‘Question. From 
what individual in the bank?’’ ‘‘Answer. Mr. Kes- 
ter.’’ ‘‘Question. How did you happen to go to the 
Lewiston National Bank for this purpose at this 
time?’’ ‘“‘Answer. At the instigation of Mr. 
Dwyer.’ ‘‘Question. Who did you see taere if any- 
one to talk to about this location fec?’’ ‘* Answer. 
Mr. Dwyer.’’ ‘‘Question. At the bank?’’ ‘‘ Answer. 
Mr. Kester, that is all.”’ ‘‘Question. What was said 
between you and Mr. Kester?’’ ‘‘Answer. I told 
him that Mr. Dwyer wanted his location fee, and he 
gave me the money, and I gave him a note for it.’’ 
‘Question. How much money did you get at that 
time for that purpose?’’ ‘‘Answer. I think I 
got both fees, $300.00, I think it was.” ‘‘Ques- 
tion. What did you do with that money?’’ 
‘“Answer. Gave it to Mr. Dwyer.’’ Do you remem- 
ber those questions being asked you and those an- 
swers being made by you? A. I think so. 
Q. And they are correct, are they? That was the 
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A. I forget whether I gave it to him then or put it 
in the bank and then checked it out afterwards. 

Q. Now, as near as you can remember, how long 
after you made proof did you negotiate with Mr. 
Kester for the sale of your claim? I don’t mean 
when you made the deed. I mean when did you 
actually sell 1t? 

A. Well, I forget now. It was between sixteen 
and seventeen months, [850—520] I think, some- 
think like that. I know I paid taxes on them two 
vears. 


The SPECIAL EXAMINER.—It was about that 
time that you made the deed, wasn’t it? He asked 
you when you first had the negotiations, when you 
first commenced talking about the trade. 

WITNESS.—To transfer the claims? 

Mr. GORDON.— Yes. 

WITNESS.— Well, I think it was about that time. 

Q. How long after you made proof did your 
brother make proof? 

A. I couldn’t tell you just how long it was. 

Q. Well, was it a week, or two weeks, or three 
weeks ? 

A. No, it was two or three months, I think. 

Q. How long after you located on your claim did 
your brother locate? 

A. Well, I think that was a month or two; I forget 
now. No; it was longer than that, I think. | 

Q. Now, after you made your final proof did 
you,—after your brother made final proof, didn’t you 
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go to the bank and take up all the little notes and 
settle for both claims? 

A. No, sir; not after he made proof, because it 
was quite a while after that I settled up with the 
bank; I forget just how long it was. 

Q. Do you remember why you didn’t settle before ? 

mee ivo, SSLr. 

Q. Didn’t Mr. Kester tell you there was no hurry 
about it, just to let it rest along that way? 

A. I don’t remember whether he did; he might 
have said something of the kind. 

Q. Do you remember testifying at the trial of Kes- 
ter and Kettenbach, to which we have been referring 
so many times along this line, and J shall read the 
questions and ask you if you remember them being 
asked you. ‘‘Question. When you had made final 
proof, or after your brother made final proof, 
then what transaction did you have at the bank? 
What transaction did you have at the bank after your 
brother had made final proof?’’ ‘‘Answer. Why, 
we settled up for both claims, and it was then 
[851—521] that I merged these small notes all into 
one, and they paid me the final balance which was 
due us both.”’ ‘‘Question. The balance of what?”’ 
‘‘Answer. Of our location fee, or what we were to 
receive for our right.’’ ‘‘Question. And it was all 
balanced up and paid up, was it?’”’ ‘‘Answer. Yes, 
sir.”’ ‘‘Question. And you say it was all included 
in the note,—was it all included in the note?”’ ‘‘An- 
swer. Yes, sir.’’ ‘‘Question. Why, if you know, 
did you not convey the land over at that time? What, 
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if anything, was said by you to the parties concern- 
ing it??? ‘‘Answer. Why, Mr. Kester told me there 
was no particular hurry about it, to just let it lay 
as it was.’’ ‘‘Question. Said what?’’ ‘‘ Answer. 
There was no particular hurry about it; we would 
just leave it as it was.”’ ‘‘Question. When did you 
finally execute the papers in relation to it?’’ ‘*An- 
swer. About a year afterwards, I think.’’ Do you 
remember those questions being asked vou, and those 
answers being made by you? 

A. I don’t remember all of them, no, sir. 

Q. Well, are they the facts? 

A. He might have stated that, but I don’t remem- 
her Just now. 

@. Continuing to read from the same _ tran- 
script, I will ask vou if this question was asked 
you: ‘‘State the transaction, how you came to have 
it?’’ ‘‘Answer. J went to work on the ditch, and 
I got through, I think it was in May last year, and 
when I went into town one day I happened to be in 
the bank and Mr. Kester said that we might as well 
transfer those papers, and so J went to work and 
made a transfer to the bank of both claims. [I had 
previous to this had my brother’s claim transferred 
to me.’’ ‘‘Question. At whose suggestion, if any- 
one’s???’ ‘‘Answer. Mr. Kester’s.’”’ ‘‘ Question. 
What had Mr. Kester told you about having your 
brother’s claim transferred to you?’’ ‘‘ Answer. 
He wanted to know if it would be all right to have it 
transferred over to me, and then have them trans- 
ferred over to him. I said that I didn’t see as there 
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would be anything out of the way if he did; I did so.” 
“Question. You had your brother’s claim trans- 
ferred to you?’’ ‘‘Answer. “Yes, sir.’’ ‘‘Question. 
It was held in vour name, then?” ‘‘Answer. Yes, 
sir.’ ‘‘Question. How [852—522] long after 
your brother made final proof was it before this claim 
was transferred to you, his claim?’’ ‘‘Answer. I 
think it was about a year or something like that, ten 
months, maybe.’’ ‘‘Question. Then it was trans- 
ferred to you shortly before,—did you transfer it 
shortly before you executed this deed to Mr. Kes- 
ter?’’ ‘‘Answer. Yes, sir.’’ Do you remember 
those questions being asked you and those answers 
being made by you? A. I think they were. 

Q. And they state the facts as they are, do they? 

A. No, sir; not exactly. 

Q. You stated them that way, didn’t you? 

A. I think I did, but right there was something 
Mr. Johnson or Mr. Ruick cut out. I stated that I 
offered other parties the claims, and tried to sell 
them to other parties, and then went to Mr. Kester to 
sell them. I tried to sell them to two or three dif- 
ferent timber outfits. 

Q. And after you made out the deeds you carried 
them to the courthouse and had them recorded, did 
you? A. Yes, sir. 

@. At whose suggestion was that? 

A. I don’t remember whether Mr. Kester asked 
me to or not now. 

Q@. Was the deed made to them or directly to the 
Lewiston National Bank? 
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A. Well, sir, I couldn’t say as to that now, either ; 
I forget which. 

Mr. GORDON.—Take the witness. 

Cross-examination. 
(By Mr. TANNAHILL.) 

Q. Mr. Lewis, you said that you tried to sell your 
land to someone else. Can you remember who you 
tried to sell it to? 

A. I tried to sell to Mr. Williams, for one, and Joe 
Malloy, and I think afterwards Mr. Brown. There 
was two or three parties I know that I tried to sell 
it to. [8583—523] 

Q. That was after you bought your brother’s 
claim ? A. Yes, sir. 

Q. What success did you have in trying to sell 
it to them? 

A. I couldn’t get rid of it; I couldn’t dispose of it. 
They all said it was second growth timber and didn’t 
want it. . 

Q. How did you come to go to Kester and sell it to 
him ? 

A. I went to him just the same as I had been going 
to these others afterwards, and asked him if he 
wouldn’t buy those claims, that I had tried to sell 
them to others and couldn’t do it, and he finally said 
if I couldn’t sell them he would try and see what he 
could do to take them off my hands. 

Q. Did he tell you to go and see someone else and 
try to sell them? 

A. Yes, su’; he told me to see someone else and to 
sell them if I could. 
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Q. And you went and tried to sell them to some- 
body else after that? A. Yes, sir. 

Q. Then, came back to him? A. Yes, sir. 

Q. Wasn’t the reason your brother didn’t get as 
much as you did, because he had a short claim, only 
three forties? ma. Yes, sir. 

Q. That is the reason you didn’t get as much for 
his claim as for yours? A. Yes, sir. 

Q. You say that when you would tell Mr. Ruick 
and Mr. Johnson something that it was a fact that 
they would say, ‘‘Cut that out; we don’t want that?” 

A. Ves; sir, 

Q. Because that was something that was favorable 
to the defendants? 

A. Yes, sir; I think that was their reason for do- 
ing that. 

Q. Can you remember any particular thing they 
told you to cut out? 

A. When J spoke about selling these claims to 
others, they ordered [854—524] that cut out. 
And in regard to the attorneys Mr. Gordon just 
brought up, there was another— 

Q. Well, Mr. Gordon didn’t ask you anything 
about that; he didn’t have that go into the record. 
That was just talk between ourselves. Can you think 
of anything else? 

A. Well, in regard to borrowing the money, too. 

Q. What was that? 

A. He asked me or tried to make me state that I 
had borrowed all of it, all of this money from the 
bank, didn’t have any of my own at the time, and I 
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told him I did have money there at the time, bor- 
rowed it and gave my notes for it at the bank. 

Q. Can you think of anything else? 

A. Well, in regard to intimidating me. He 
threatened to impeach me and indict me, and every- 
thing else pretty near, if I wouldn’t come out and 
tell 1t just to suit them. 

Q. I will ask you if you told them anything about 
paying taxes on the land, and that they told you to 
eut it out? 

A. Yes, sir; I told him I had paid taxes for two 
vears, and had the tax receipts at home,—I had them 
with me at the same time,—and they said they didn’t 
want me to say anything of that kind, wouldn’t allow 
it; and I have those tax receipts up home now. 

Q. You did pay taxes on the land, did you? 

A. Why, I paid it for two years. 

@. You stated, Mr. Lewis, that you wasn’t sure 
whether it was just before you filed your sworn state- 
ment that you borrowed the money from the Lewis- 
ton National Bank or just before you made final 
proof. Will you give us your best recollection of it 
now ? 

A. I think I borrowed some before,—I won’t say 
for sure; and then I think I borrowed some later on; 
I am pretty sure I borrowed money twice. 

Q. Did you say I. N. Smith prepared your filing 
papers? A. Yes, sir. [855—525] 

@. Do you remember what you paid him for it? 

A. I think it was $6.00. 

@. Aren’t you mistaken about that? Wasn’t it 
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$1.00 you paid him? 

A. I won’t say about that; I ain’t sure just what 
it was, the amount. He just merely made out the 
papers for me. 

Q. How much money did you say you had of your 
own in the Idaho Trust Coinpany at the time? 

A. Between $300.00 and $400.00. 

Q. And, as I understand you, you had no contract 
or agreement with anyone for the sale of this land 
before you filed your sworn statement? 

A. No, sir. 

Q. Or before you made your final proof? 

A. No, sir. 

@. And any statement that you may have made 
relative to that in the two former trials in conflict 
with your evidence here is wrong, 1s it? 

A. Yes, sir. 

Q. Then the affidavit you made when you filed 
your sworn statement, ‘‘That I have made no other 
application under said acts; that I do not apply to 
purchase the land above described on speculation, but 
in good faith to appropriate it to my own exclusive 
use and benefit, and that I have not, directly or in- 
directly, or in any way or manner, with any person 
or persons whomsoever, made any agreement or con- 
tract, by which the title I may acquire from the Gov- 
ernment of the United States may inure in whole or 
in part to the benefit of any person except myself,”’ 
that statement was truce, was it? Ae. Yes in. 

Q. At the time you made it? Bey Wes Sir, 

Q. And at the time you made your final proof? 
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a. Yes sir, 

Q. Anditisstilltrue? <A. Yes,sir. [856—526] 

@. Mr. Gordon asked you concerning the evidence 
that vou gave at the former trial, and he asked you 
particularly about your direct examination, and read 
certain portions of your evidence. I will ask you 
if you remember of identifying an affidavit which 
vou made in the former trial, and which was intro- 
duced in evidence in the trial of Kester, Kettenbach 
and Dwyer, case No. 1605, identified by the stipula- 
tion heretofore entered into by counsel, in which the 
following statement was made, and which affidavit 
you also testified was true: 


‘State of Idaho, 
sounty of Nez Perce,—ss. 


Hiram I’. Lewis, being duly sworn, says: That he 
is the identical Hiram F. Lewis who testified in the 
United States Court for the Northern Division, Dis- 
trict of Idaho, in the case of the United States of 
America, Plaintiff, vs. Wiliam Dwyer, Defendant, 
that prior to testifying in said cause I was inter- 
rogated by N. M. Ruick, U. S. District Attorney, and 
told the said U. 8S. District Attorney many things 
regarding my purchase of: the tract of land in ques- 
tion, which the said Ruick ordered his stenographer 
to strike from his notes with the statement: ‘We 
don’t want that,’ and this was always the case when 
any statement was made which was unfavorable to 
the Government’s case, or favorable to the defend- 
ants. Mz. Ruick also told me three or four times 
if I did not make certain statements he would take 
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me before the judge and have me impeached, and 
many other things which caused me to fear the con- 
sequences if I did not leave out of my evidence cer- 
tain statements which he requested the stenographer 
to strike out, and add others at his request. 

I told Mr. Ruick, among other things, prior to 
being placed upon the stand as a witness in said case 
that I owned my land and showed him tax receipts, 
and that I had tried to sell to other parties, Mr. Will- 
iams and Joe Malloy, and there was nothing to pre- 
vent me from selling to anyone. I also stated to Mr. 
Ruick I did not borrow the money from the Lewiston 
National Bank expressly for the purpose of 
[857—527| paying for the land, and I had done 
business with the bank before this timber matter ever 
came up; that I came to Lewiston for the purpose of 
getting some timber claims, and using my rights. 
All this he had the stenographer strike out with the 
statement: ‘We don’t want that.’ All these state- 
ments I aver and swear to be true as herein stated. 

I told Mr. Ruick I never made a prior agreement 
with Mr. Dwyer or Mr. Kester or anyone else; that 
Mr. Dwyer only told me if I took the claim I could 
make a little money out of them, and he did not care 
who I sold them to; so he got his location fee, which 
is true, and the statements made by Mr. Dwyer to 
me. 

I owned the land fourteen or fifteen months, and 
tried to sell to other parties, among them being Mr. 
Williams and Joe Malloy, but no one seemed to want 
to buy that class of timber at that time. 

Mr. Ruick wanted me to make the statement that 
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Mr. Dwyer looked me up, but that is not true. I was 
looking for timber, and a chance to locate, and went 
to Mr. Dwyer myself and offered to pay him his 
location fee if he would find me a timber claim. 

In regard to leaving Mr. Dwyer before I went to 
Moscow, Mr. Ruick made the suggestion that the de- 
fendant had good attorneys. I said Mr. Dwyer told 
me that if everybody told the truth it would come 
out all right. My. Ruick says, ‘Did he not say you 
would all have to stand together,’ but that is not what 
Mr. Dwyer said. He said, ‘If everybody tells the 
truth, everything will come out all right.’ He never 
said anything about attorneys. 

I also state that nothing was said about money be- 
ing procured from Mr. Kester or the Lewiston Na- 
tional Bank prior to making my declaratory state- 
ment, or filing my application to purchase the land, 
and we had not discussed money affairs until a short 
time prior to time for making final proof. In fact, 
I supposed I would have a sufficient amount of money 
to make the payments, and did not think I would have 
any trouble raising it if I did not. [858—528] 

A short time prior to making final proof, I went 
to Mr. Kester, and asked him for a loan of the bal- 
ance of the money necessary to make the payments, 
and promised to pay him when I sold the claims. 
Mr. Kester loaned me the money, and I gave him my 
notes for same, taking it over and depositing it in 
fdaho Trust Company. We had no arrangement for 
the purchase of the claims either by Mr. Kester or 
Mr. Dwyer or anyone else up to this time. 

Some time after making final proof, Mr. Dwyer 
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asked me for his location fee. I again went to Mr. 
Kester for the money and told him I would pay him 
as soon as J found a purchaser for the claim. I gave 
my note for the money, took same to the Idaho Trust 
Company, and deposited it, and in about two weeks 
thereafter, [ drew out money to pay Mr. Dwyer his 
location fee, and paid him the first time I saw him, 
which was about a week after I drew it from the 
Idaho Trust Company. I had no agreement with 
Mr. Dwyer or Mr. Kester or anyone else to purchase 
these claims at this time. 

Later on, after I had tried to sell the claims to 
different parties without success, I went to Mr. Kes- 
ter and asked him if he would not buy the claim. 
He (Kester) says, ‘I do not care to buy them,’ and 
asked me if I could not sell them to someone else. I 
told him no, J had tried and cannot do so; I want to 
pay my note, and you had better buy them. We had 
some conversation regarding price, and_ finally 
reached an agreement and [ sold the claims. This 
is the only arrangement I had with Mr. Kester or 
Mr. Dwyer or anyone else regarding the purchase of 
these claims. I further aver that I made this state- 
ment of my own free will and not at the request or 
suggestion of anyone; that I have carefully read the 
foregoing affidavit, know its contents and aver the 
same to be true as therein set forth. 

HIRAM F. LEWIS. 
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State of Idaho, 
County of Nez Perce,—ss. 

On this 17th day of December, A. D. 1906, before 
me, Chas. L. [859—529] McDonald, a notary pub- 
lic in and for said county, personally appeared 
Hiram F. Lewis, known to me to be the person whose 
name is subscribed to the foregoing affidavit, who, 
after carefully reading the same to the said deponent, 
and explaining to him its contents stated to me 
that he subscribed his name thereto for the uses and 
purposes therein set forth. 

HIRAM F. LEWIS. 

In witness whereof, I have hereunto set my hand 
and affixed my official seal the day and year in this 
certificate above written. 

[ Notarial Seal] CHARLES L. McDONALD, 
Notary Public in and for Nez Perce County, 

Idaho.” 

Mr. TANNAHILL.—Q. You remember of iden- 
tifying that affidavit that was introduced in evidence 
at that time, do you? A. Yes, sir. 

Q. State whether or not that affidavit is true. 

A. itis. 

@. And regardless of what you may have said 
under coercion from Mr. Ruick or Mr. Johnson or 
Mr. Goodwin or anyone else, or what you may have 
said voluntarily, or what you may have said inad- 
vertently in the other two trials, or in any statement 
that you made for Mr. Goodwin or Mr. O’Fallon or 
Mr. Johnson, the statements you make now are true, 
are they? A. Yes, sir. 
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Redirect Examination. 
(By Mr. GORDON.) 

Q. Mr. Lewis, do you remember, after that affi- 
davit was introduced in evidence at the trial to which 
Mr. Tannahill has referred, that you were examined 
by Mr. Johnson? [860—530] A. No, sir. 

Q. How do you remember all that affidavit that 
was there, and the truth of it, and the minute after 
you don’t remember that you were examined about 
it? 

A. I don’t remember that I was examined about 
it, without it was on the stand. 

@. I mean on the stand, in court. 

A. I don’t think Mr. Johnson examined me. 

Q. And yet you remember all that affidavit, and a 
minute later you don’t remember that you were ex- 
amined about that affidavit by Mr. Johnson? 

A. I was thinking it was Mr. Ruick. 

Q. Do you remember being examined by somebody 
at that trial? 

A. Mr. Johnson started to get up and he was so 
rattled he couldn’t, and Mr. Ruick took it up. 

Q. The record shows that Mr. Johnson conducted 
it. 

Mr. TANNAHILL.—Mr. Johnson quit quick. 

WITNESS.—He started in at it, but he didn’t do 
it, I think. 

Mr. GORDON.—Do you remember whether at 
that time you were working for the contracting firm 
of Naylor & Norlin? A. Yes, sir. 

@. Do you remember whether Mr. Kester got Mr. 
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Dwyer to come to see you with reference to getting 
that affidavit ? 

A. I gave it of my own free will. 

Q. You did? A. Wes ier: 

Q. You gave it to Dwyer, did you, of: your own free 
will? A. Yes, sir. 

Q. Do you remember whether, in that trial, after 
that affidavit had been read and you had testified sim- 
ilarly to what you have now, this question was asked 
you by either Mr. Ruick or Mr. Johnson? The 
[861—531] record shows Mr. Johnson. ‘‘ Question. 
I will ask you if it was not a fact that George H. Kes- 
ter came to you after you were a witness and under 
oath, and examined, and told you that unless you 
signed a document that he prepared for you, that 
you would lose your job?’’ ‘‘Answer. No, sir.” 
‘‘Question. Didn’t he induce you to make a State- 
ment here similar to that?’’ ‘‘Answer. Mr. Kes- 
ter?’’ ‘*Question. Yes, or some one for him?’’ 
‘‘Answer. _No, sir. Mr. Kester never did.”’ 
‘‘Question. Mr. Dwyer spoke to you for him?”’ 
‘‘Answer. Yes.’’ ‘‘Question. What did he tell 
you in relation to that?’’ ‘‘Answer. He kind of 
ripped me up the back for the way the case had gone 
here.”’ ‘‘Question. What portion of this statement 
is it that you say is not true?’’ ‘‘Answer. I said 
this: That the statement I made, Mr. Dwyer took 
down in his own handwriting.’’ ‘‘Question. This 
statement?’’ ‘‘Answer. Afterwards this was taken 
somewhere and typewritten and I never read it after- 
wards, the statement.’’ ‘‘Question. Did you tell 
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him that Mr. Ruick took your statement? Did you 
tell Mr. Dwyer that Mr. Ruick took your statement ?”’ 
‘Answer. Here before this Court? Yes, I think 
so.”’ ‘*Question. The first time you were here ?”’ 
‘‘Answer. Yes, I think I did.’’ ‘*Question. You 
told him that, did you?’’ ‘‘Answer. Yes, sir.”’ 
‘‘Question. That is not a fact, is it?’’ ‘Answer. 
Yes, I think it is.”’ ‘‘Question. Is it not a fact that 
when you first came here to the grand jury that vou 
were brought up and made a statement before you 
eame, before the last day you made a statement to 
myself voluntarily, and voluntarily in the presence 
of Mr. Goodwin, and either Mr. Pelletier or Mr. 
Greb, and that Mr. Ruick was in the grand jury room 
at this time?’’ ‘‘Answer. I think it was Mr. Ruick, 
Mr. Johnson; I think Mr. Ruick took my statement.’’ 
‘‘Question. Did you make any statement to Mr. 
Dwyer that Mr. Ruick had made any suggestion to 
you in reference to your first statement that you 
made?’’ ‘‘Answer. No, sir; I don’t think I did.’’ 
Now, after you had identified that affidavit that Mr. 
Tannahill has read to you, do you remember those 
questions being asked you and those answers made 
by you? [862—532] 

A. I remember some of them. 

Q. Which of them don’t you remember ? 

(No answer. ) 

Q. Which of them don’t vou remember ? 

A. I don’t remember the conversation with Mr. 
Kester at all, about that affidavit. 

Q. But vou remember all the transactions of that 
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five printed page affidavit that was read to you? Is 
that correct ? A. I do, as he reads it over here. 

Q. And still you don’t remember the few questions 
I have read to you that were asked you at the same 
time? Is that correct? 

A. I say | remember part of them, but not all of 
them. 

Q. Which one is it you don’t remember ? 

A. I don’t know as I could tell you without look- 
ing it over. 

Q. Well, you take the book and look it over and see 
which you can remember, and which you can’t. 

Mr. TANNAHILL.—Oh, we object to that. 

Mr. GORDON.—(Handing witness book.) That 
is where I began reading, and any question which you 
don’t remember being asked you there— 

A. In regard to My. Kester’s conversation there, 
that isn’t so. 

. Yes, sir. Now look at the rest of it. You say 
that question wasn’t asked you? 

A. No, sir; that is, it might have been asked me, 
but I say it wasn’t so. Mr. Kester never said any- 
thing about losing my job or anything of the kind. 
And in regard to Mr. Dwyer coming to me,—I went 
to Mr. Dwyer and told him I was going to give the 
affidavit. 

Q. Do you mean to say you didn’t make that state- 
ment in court at Moscow? Is that what I am to 
understand ? A. Yes, sir. 

(). Are you positive that that report there mis- 
quotes you? 
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A. [ don’t remember that I answered it that way. 
[ 868—533 | 

Q. Don’t you know, as a matter of fact, that vou 
did answer that question that way? 

A. I may have done at that time. 

Q. Was it the truth or wasn’t it the truth 2 

A. It wasn’t the truth. 

Q. Did you deliberately make a false statement 
there? 

A. lL either did, or didn’t understand it, but I don’t 
remember answering it that way at all, because I 
know J went to Mr. Dwyer myself, and as for him 
ripping me up the back, I never made that statement. 

Q. It isn’t Mr. Dwyer’s nature to speak unkindly 
to anybody, is it, Mr. Lewis? 

A. Well, I think not. 

Q. Did you make that statement? That is what I 
want to know. 

A. Well, I don’t remember that I did. 

Q. Now, let me ask you this: Did any of them talk 
to you between the time that Mr. Tannahill cross- 
examined you with reference to that affidavit and the 
time you were examined by Mr. Johnson or My. 
Ruick ? A. INo, si™ 

Q. It was just immediately following, wasn’t it? 

A. That I made the affidavit? 

Q. Immediately following the reading of the affi- 
davit to you by Mr. Tannahil at the former trial 
that you were examined and made those answers? 
Is that correct? A. I think it was. 

Q. Was there anything in any of those questions 
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that you can’t understand, or that there could be any 
misunderstanding in your mind as to what was meant 
by them ? 

(No answer. ) 

Q. Will you answer? 

A. I don’t remember Mr. Ruick taking that state- 
ment. 

Q. You say what? [864—534] 

A. I don’t remember of his taking that statement. 

(). Is that all that isn’t correct there ? 

A. Well, there is two or three of those questions 
there that I don’t remember answering at all that 
minute. 

Q. You know that you did answer them, don’t you, 
that way ? 

A. Yes, sir, but I don’t remember them now. 

Q. Were you telling the truth when you answered 
them ? A. I guess [ was. 

@. Are you telling the truth now? 

A. I think so. 

Q. You are not at all excited now, are you, Mr. 
Lewis? A. No, sir. 

Q@. And no one has attempted to intimidate you? 

A. No, si, not recently. 

Q. I mean anybody that has been connected with 
the case since I have been in it? A. No, sir. 

Q. Now, do you remember these questions being 
asked you immediately after you were interrogated 
with reference to that affidavit and identified it? 
‘‘Question. Do you recall this circumstance, that 
when you came up here last fall as a witness that I 
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did interrogate you on two occasions at least before 
you testified?’’ ‘‘Answer. Yes, sir.’’ ‘‘Question. 
And that I had before me the typewritten statement 
you had made before, do you recall that??? °An- 
swer. Yes, sir.’”’ ‘‘Question. And I interrogated 
vou from that typewritten statement, didn’t 1?’ 
“Answer. Yes, sir.”’ ‘‘Question. Do vou reeall 
any intimidation used upon vou when you made the 
statement a year ago in my office?’’ ‘‘Answer. <A 
year ago last fall?’’ ‘‘Question. Yes.’’ ‘Answer. 
No, sir.’’ ‘‘Question. You have no recollection of 
any intimidation of any sort?’’ ‘‘Answer. A year 
ago last fall?’’ ‘*Question. Yes, sir.’’ ‘*‘ Answer. 
No, sir; not a year ago last fall, but there was last 
fall.’’ ‘‘Question. [865—535] At the time you 
made this statement, you recall no intimidation at 
all?’’ ‘*Answer. No, sir.’’? Do you remember those 
questions being asked you and those answers made 
by you? 

A. Why, I was off in regard to the dates there, 1s 
all. 

Q. You gota little mixed on your dates? 

A. I was thinking I was only at Moscow one time, 
but I had been up there twice. 

Q. You were a little off on your dates, were you? 

A. Yes, sir. 

@. The statement that he had reference to, was 
that the statement he handed you and that vou swore 
to before Goodwin ? A. No, sit. 

Q@. Wasn’t that the only statement vou ever 
signed ? 
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A. They asked me to sign one, but I wouldn’t do it. 

(). That is the only statement that you ever signed, 
isn’t 1t? A. Yes, sir. 

Q. Why wouldn’t you sign the other statements 
they asked you to? A. Because I wouldn’t do it. 

Q. Why? 

A. I think it was subsequent to the time this state- 
ment was made, and I wouldn’t sign it. 

Q. Had somebody given you good advice on the 
subject ? A. No, sir. 

Q. Why wouldn’t you sign it? 

A. They wanted me to go in the sweat-hox after- 
wards, and I wouldn’t do that either. 

Q. That isn’t the question. Why wouldn’t you 
sign the other statement? 

A. I got over being intimidated, and found out 
that the thing had been outlawed, and they couldn’t 
do anything with me, so I wouldn’t do it. [866— 
536 | 

Q. Hadn’t the statute run when you were testify- 
ing here? A. No, sim 

Q. This was the last trial that was had. 

A. Well, it is the same proceeding all the way 
through, isn’t it? 

Q. When was it that you declined to sign a state- 
ment because the statute had run? 

A. Three years ago, I think. 

Q. Was it after these trials ? 

A. No, sir; it was just after this trial, I think, the 
last trial at Moscow. 
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Q. What did they want vou to sign a statement for 
then ? 

A. Johnson got up something and wanted me to 
sign it, and I wouldn’t. 

Q. That was after this trial we are talking about 
now, that I am reading from the record of ? 

A. Yes, sir. 

Q. Of course, then, you didn’t have that other 
statement in your mind then, because that didn’t 
happen till afterwards, did you? 

A. I think that.is correct; they got up one after- 
wards, and I wouldn’t sign it. 

Q. I am talking about the statement you made 
when vou said you weren’t intimidated. What state- 
ment was that? 

A. I don’t think I ever made any such statement. 

@. It is in the record, Mr. Lewis. You know you 
made that statement, don’t you? 

A. It says there that I was intimidated, don’t it? 

Q. I haven’t got to that yet. But wasn’t this ques- 
tion asked you: ‘‘ Do you recall any intimidation used 
upon you when you made the statement a vear ago in 
my office?’’ ‘‘Answer. A year ago last fall?’’ 
‘Question. Yes.’’ ‘‘Answer. No, sir.’’ ‘‘Ques- 
tion. You have no recollection of any intimidation 
of any sort?’’ ‘‘Answer. A year ago last [867— 
537] fall?’’ ‘‘Question. Yes, sir.’’ ‘‘Answer. 
No, sir; not a year ago last fall, but there was last 
al).”’ A. That was the first trial. 

Q. Yes. Now, the statement I showed you today 
though was made in 1905, which was a vear before 
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this time you referred to. Wasn’t that the statement 
vou referred to that vou weren’t intimidated in? 

A. I don’t remember. Jt was,—I think it was 
after that. It was that same fall anyhow, or that 
same time. 

@. Was it that you declined to sign these state- 
ments just for contrariness, or was there something 
in them that wasn’t true? 

A. Well, I knew I didn’t have to sign any state- 
ments. They wanted me to go up in the sweat-box 
and sign one of these statements, and I told Johnson 
I didn’t have to do it. 

Q. This place, this sweat-box, was a regular room 
at Moscow, the sweat-box was a regular room, wasn’t 
it? They didn’t have a place to turn on the heat, or 
anything of that kind, did they? 

A. I don’t know; they might have turned the heat 
on. 

Q. I mean it was just a regular office. What made 
you give it that term? 

A. I don’t know why they gave it that name, but 
that was the common name it went by, the office. 

Q. ‘‘At the time you made this statement, vou re- 
call no intimidation at all?’’ ‘‘Answer. No, sir.’’ 
‘‘Question. This statement was made free and 
voluntarily, was it?’ ‘‘Answer. Yes, sir.’”’ 
Wasn’t that the statement I have shown you here 
to-day ? A. J think it was. 

Q. And you weren’t intimidated when that state- 
ment was made, when you made that before Mr. 
Goodwin, were vou, Mr. Lewis? 
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A. I didn’t read that over at the time I signed it. 

Q. Do vou remember this question being asked 
you: ‘‘Now, Mr. Lewis, was that original statement 
made at the request of Mr. Dwyer? [868—538] 
How was it taken? State the circumstances under 
which it was taken.’’ ‘‘Answer. You mean this 
statement?’’ ‘‘Question. I mean this statement 
produced here and put in evidence to which vou refer. 
I understand that after you left, after the Dwver 
trial was concluded last fall, that you were ap- 
proached by Mr. Dwyer, is that correct?’’ ‘‘ Answer. 
Yes, sir.’’ They have reference to the statement Mr. 
Tannahill has just read to you. Do you remember 
those questions being asked you and those answers 
made by you? Is that correct? 

A. No, sir; I went to Mr. Dwyer myself. 

Q. Then did you deliberately sit there in court and 
tell what wasn’t true? A. No, sir. 

Q. Let me ask you this: Did Mr. Ruick or Mr. 
Johnson know that you had given this affidavit to 
Mr. Dwyer? A. I don’t know that they did. 

Q. Had you told them of it? A. No, sir. 

Q. Then, as a matter of fact, you know they didn’t 
know it, don’t you? 

A. They had it in court at this time, I think. 

Q. They didn’t have it. Didn’t counsel for the 
defendants have it? 

A. I don’t know whether thev had a copy or not. 

Q. Do you mean to say then that this statement 
that Dwyer came to you and got isn’t true? 

A. I wouldn’t say just how it was now, whether he 
came to me or we met on the street or some way, how 
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it was. 

Q. They hadn’t talked this over with vou, had 
they ? A. No, sir. 

Q. ‘‘Question. Now, state the whole thing, all 
about it.”’ ‘‘Answer. I say I met him on the street, 
I think there one day, and as [869—539]| I said, 
he was feeling kind of sore, the way the case had 
gone, and he said he didn’t think I had done him jus- 
tice, or something to that effect.’’ ‘‘Question. Did 
you say that he stated that you hadn’t done him jus- 
tice? He said who hadn’t done him justice?”’ 
‘‘Answer. He said I hadn’t done him justice.’’ Do 
you remember that conversation with Mr. Dwyer? 

A. I think I did, something to that effect; [ don’t 
remember whether it was just that. 

Q. ‘The Court.—Tell the whole thing, how it oc- 
curred, without waiting for the counsel to interro- 
gate.’”’ ‘‘Answer. Also that [ met him going up to 
his office and he took down the statement, wrote it 
down himself, and afterwards had it typewritten, 
and in regard to just what was said there, I couldn’t 
state fully to what was said, but he took it down 
somewhere and had it typewritten and afterwards 
brought up this, as I say, I never read it after that 
was copied.’’ ‘‘Question. You never read it after 
it was typewritten?’ ‘‘Answer. No, sir, which | 
should have done. It was taken in that form.”’ 
‘‘Question. You swore to it you think in this 
form?’’ ‘‘Answer. Yes, sir.’? Do you remember 
those questions being asked you and those answers 
made by you? A. I think I did. 
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Q. You had never read that statement Mr. Tanna- 
hill read to you until it was read in Mr. — 

A. I don’t think I read it over after it was copied; 
I read it over in the first place. 

Q. How long were vou in Mr. Dwyer’s office on 
that occasion ? A. A couple of hours, I guess. 

@. Didn’t you testify, when you were asked by 
these gentlemen on their examination in direct, after 
that statement was read to you, that you were in 
there only twenty minutes? 

A. It might have been twenty minutes and it might 
have been two hours. [870—540] 

Q. Don’t vou know the difference between twenty 
minutes and two hours? 

. I don’t know just how long I was in there. 

. Didn’t you tell them it was twenty minutes? 

. I don’t remember now. 

Don’t you know as a fact that you did? 

. No, I don’t remember now. 

. I will ask you if this question was asked you, 
referring to the time in Mr. Dwyer’s office when he 
took that statement: ‘‘ You don’t think you were over 
fifteen or twenty minutes that you were up there?”’ 
‘‘Answer. No, sir.’’ ‘‘Question. Here is a state- 
ment containing 700 or 750 words, and you say that 
Dwyer wrote this out in fifteen minutes?’’ ‘‘An- 
swer. It don’t seem to me I was up there that long; 
it was a very short time.’’ Do you remember that 
statement being made? 

A. I might have said it; I don’t remember. 

Q. Was it the truth? 
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A. I don’t remember whether I said it or not. 

Q. Haven’t you any idea how long you were there? 

A. No, sir; it might have been twenty minutes or 
it might have been two hours. 

Q. Can you repeat one word that was in that aff- 
davit that you said you remembered it was all true? 

A. Yes, sir, it is true. 

Q. I mean that affidavit that was read to you, can 
you recollect one word that is in it? A. Yes, Sir. 
. Please tell what it is. 

. About the lawyers and Mr. Dwyer there. 
. That they had good lawyers? 

. That they had good lawyers. 

. Is that all that you can remember of it? 

. Well, I can’t recite it. [871—541] 

The SPECIAL EXAMINER.—Do you remember 
whether that typewritten copy that you signed was 
worded identically the same as the one Mr. Dwyer 
drew up there at the time? 

A. Well, if I am not mistaken, Mr. McDonald read 
that over after it was typewritten before I signed it. 

Mr. GORDON.—Q. Do you remember at the time 
that affidavit was identified by you in court whether 
or not it was handed to you by counsel for the Gov- 
ernment immediately thereafter, and he asked you to 
point out the parts in it that were true and the parts 
that weren’t true? 

A. No, sir; I don’t remember that they did. 

Q. Do you remember them reading the affidavit to 
you? A. The counsel? 

Q. Yes,—counsel for the defendants reading that 
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affidavit to you? 

A. I forget whether they read it or handed it to 
me. 

Q. Do you remember whether or not it was handed 
to you by counsel for the Government, and they asked 
you to point out the parts in it that were truc and the 
parts that were not true? 

A. I don’t remember whether they did or not. 

@. Do you remember when that affidavit was 
handed up to you, and you were asked to point out 
the things you did not say, that you said this: ‘‘ Prior 
to being placed upon the stand as a witness in said 
ease that I owned mv land and showed him tax re- 
ceipts.’”’ ‘‘Question. What about that?’’ ‘‘An- 
swer. ‘That is one that I don’t think I ever said.’’ 
Did you testify to that at Moscow? 

A. Well, I don’t remember whether I said that or 
not. 

Q. I am speaking about, that was in that trans- 
action. Well, now, what has refreshed your recol- 
lection that that part of that affidavit is correct and 
that you told Mr. Ruick that? 

A. That part is correct, because I have the receipts 
now at home. 

Q. And you testified in court when that affidavit 
was handed to [872—542] you by the Govern- 
ment counsel that you didn’t tell Mr. Dwyer that, 
didn’t you? A. I don’t remember that I did. 

Q. You don’t remember testifying that way? 

A. No, sir. 


Q. I am reading from the record of your testi- 
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mony, and I will ask you again: ‘‘Prior to being 
placed upon the stand as a witness in said case that 
L owned my land and showed him tax receipts.’’ 
‘‘Question. What about that?’’ ‘‘Answer. That 
is one that I don’t think I ever said.’’ ‘‘Question. 
How?” ‘‘Answer. That one, that one thing I don’t 
think I ever said, two or three places here, as I say, 
T marked them.’’ ‘‘Question. Read them out, just 
read them out.’’ ‘‘Answer. Also that, ‘I told Mr. 
Ruick I never made a prior agreement with Mr. 
Dwyer or Mr. Kester.’’’ ‘‘Question. You want to 
strike that out?’ ‘‘Answer. Yes.’’ Do you re- 
member those questions were asked you and those an- 
swers made by you, when you were examined by the 
Government counsel immediately after you had been 
interrogated by counsel for the defense with refer- 
ence to that affidavit which had been produced and 
shown you? 

A. If I did, I don’t remember it now, hecause I 
never did make no prior agreement. 

Q. You know you did make those statements if it 
is here in the record, don’t you? 

A. Yes, sir, I must have made them. 

@. Was it the truth or wasn’t it the truth? 

A. It wasn’t the truth. 

Q. Don’t you know when you are telling the truth 
and when you are not? A. Yes. 

Q. Do you tell an untruth when you don’t intend 
to? A. I don’t intend to tell an untruth. 

@. Don’t you remember, as a matter of fact, that 
you had that affidavit in your hand and pointed that 
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matter out and said you didn’t [873—543]_ tell 
Mr. Dwyer that? 

A. Isaid I didn’t remember doing it at the time. 

Q. What has refreshed vour recollection ? 

A. I don’t remember whether I did or not. 

Q. You answered Mr. Tannahill that the affidavit 
he read to you was true in toto, and you don’t remem- 
ber whether it was true or not. Is that correct? 

A. When he read it over I remember I gave it at 
the time. 

Q. All of it? A. Well, most of it; yes, siz. 

Q. What part of it didn’t you give? 

A. I don’t remember that. 

Q. Did you give the part of it that you pointed out 
up there when the matter was fresh in your mind ? 

A. I said! I didn’t remember giving that to him, 
or | don’t now. 

Q. Then, when Mr. Tannahill read that to you this 
evening and you told him it was all true, you didn’t 
know whether it was true or not, did you? 

A. If I signed-it that way I must have given it 
some time, like these records here. 

Q. You told me just now that you didn’t read that 
affidavit over that Mr. Tannahill— 

A. I said I didn’t read it over after it was type- 
written, but Mr. McDonald read it over to me. 

. Is that it? A. Yes, sir. 

@. And you remember all of that? 

A. Yes, sir; [ remember he read it to me. 

Q. I will ask you whether this is true or not, when 
you were directed by counsel to read out the parts 
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that weren’t correct and you read this out: ‘That I 
told Mr. Ruick I never made a prior agreement with 
Mr. Dwyer or Mr. Kester.’’ Didn’t you state in 
court that that part of [874—544] that affidavit 
wasn’t true? A. No, sir; I don’t think I did. 

Q. Was that part of that affidavit true? 

A. That I never made no prior agreement? 

Q. Yes, sir. A. Yes, sir. 

Q. Hadn’t you testified’ in the court half a dozen 
times just prior to that that you had had an agree- 
ment? 

A. No, sir; I never have acknowledged that I had 
a prior agreement to anybody. 

Q. ‘“Witness,’’ continuing: ‘‘T also state that noth- 
ing was said about money being procured from Mr. 
Kester or the Lewiston National Bank.’’ ‘‘Ques- 
tion. Want to strike that out?’’ “‘Answer. Yes.” — 
Do you remember whether you wanted to strike that 
out at that time? A. No, sir. 

Q. Will you say you didn’t want to strike it out, 
and that you didn’t tell them that ? 

A. I won’t say; I don’t remember now. 

Q. What are we to understand,—that that affidavit 
which has just been read, all of it, is true? You 
know, Mr. Lewis, it can’t all be true when you are 
talking to one person and all not true when you are 
talking to another person, don’t you? A. Yes, sir’. 

Q. I ask you what the truth of the matter is. 

A. Well, he just read this over to me here, the 
whole thing. 

Q. Is the whole of that true? 
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A. The most of it; yes, sir. 

Q. Then the testimony that you gave concerning 
it at the other trial wasn’t true, is that right? 

ee Ves,ssir. 

Q. Then vou told what wasn’t true when you testi- 
fied with relation to those things at Moscow, did you? 
[875—545] <A. Yes, sir. 

Q. And you did it deliberately ? 

A. Well, I didn’t intend to. 

Q. I will ask you if this question was asked you 
while you were still reading the affidavit after the 
question I just asked you before was read: ‘‘Is that 
all?’ “Answer. Yes, that is all.’’ ‘Question. 
Mr. Lewis, last fall,—will you let me have that 
statement, please,—last fall when I was interrogating 
you as a witness before you testified in the case, I 
have your,—I had the typewritten statement that 
bore your signature, didn’t 1?’’ ‘‘Answer. Yes, 
sir.”’ ‘‘Question. In other words, I had this state- 
ment, didn’t I?’’ ‘‘Answer. Yes, sir.’’ ‘‘Ques- 
tion. And you began to tell me a different story 
from that contained in this statement, didn’t you?’’ 
‘“‘Answer. Well, I don’t remember about all the 
things word for word.’’ ‘‘Question. Didn’t you, 
don’t you think you did?’”’ ‘‘Answer. Perhaps, a 
little.’’ ‘‘Question. Began to talk differently and 
tell me a different story from what you had sworn to 
one year before?’’? ‘‘Answer. It was not my inten- 
tion to do so, but I didn’t remember it.’’ ‘‘Ques- 
tion. Don’t you recall the circumstance that you 
began to tell me a different story?” ‘Answer. 
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Yes, sir.’ Don’t you remember those questions be- 
ing asked and those answers made by you? 

A. No, sir. 

@. Then, is there any statement that can be read 
to you that you remember what was said at that trial 
except that affidavit that has been read to you and 
that you said was all true? 

Mr. TANNAHILL.—We object to that. 

A. There is some of them I don’t remember. 

Mr. GORDON.—Q. Well, I will take them one by 
one. Do you retnember this question being asked 
you by Mr. Johnson at the time just referred to: 
‘‘And I asked you how it happened your story was 
so different from what you had testified to before ?’’ 
‘‘Answer. Yes, sir.’”’ Do you remember that [876 
—546] question being asked you and that you made 
that answer ? A. I think so. 

(). ‘‘And I asked you which one of the statements 
was correct, and which one you proposed to stand on, 
the one you had made the year before, or the one you 
now made? You remember my asking you that?” 
‘‘Answer. Yes, sur.’’ Do you remember that ques- 
tion and answer ? A. I think I do. 

@. ‘‘And which statement did you decide to stand 
on?’? ‘*Answer. The former statement.’’ Do you 
remember that ? 

A. No, I don’t remember that I did. 

Q. “‘Question. You decided to stand on the former 
statement and did I not tell you that if the former 
statement was true I should insist on you testifying 
as you did in the former statement?’’ ‘‘ Answer. 
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Yes, sir.”’ Do you remember that question being 
asked you and that answer being made by vou? 

A. I think I do. 

@ And that was a fact, wasn’t it? In other 
words, you had gone up there and were attempting to 
change your statement, and they drew the first state- 
ment on you and wanted to know which one you were 
going to stand by, is that correct ? 

A. No, sir; just like I said before, Johnson had 
always intimidated me, and I thought I had to do 
just as— 

(. But this was in court, now. There wasn’t any- 
body intimidating you there. Do you remember this 
question: ‘‘Didn’t I tell you that I would not permit 
you to make one statement under oath and then go 
and attempt to change?’’ ‘‘Answer. Yes, sir.”’ 
Do you remember that question and answer? 

A. I think I do. 

@. Weren’t you telling the truth then? 

A. Yes, si’; you can see right there by that ques- 
tion, the way he was putting it, that he was intimidat- 
ingme. [877—547] 

Q. Well, that was their style of intimidation, was 
it ? A. Yes, sir; one of them. 

Q. ‘‘Question. I told you that if the facts you had 
stated in the affidavit of November, 1905, were not 
true that you were subject to indictment, didn’t [?’’ 
‘‘Answer. Yes, sir.’’ ‘‘Question. I went through 
every one of those questions with you, didn’t [?’’ 
“Answer. Yes,sir.’’ ‘‘Question. And you madea 
still further statement, didn’t you?’ ‘‘Answer. 
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Yes, sir.’? Do you remember all those questions be- 
ing asked you and those answers being made? 

A. I think I do. 

Q. ‘“‘Question. And they were taken down by 
Judge Beatty’s stenographer?’’ ‘‘Answer. Yes, 
sir’? Do you remember that question being asked 
and that answer being made by you? 

A. I don’t remember now. 

Q. You don’t remember somebody sitting there 
and taking them in shorthand? 

A. There was somebody there, but L don’t remem- 
ber who it was. 

@. ‘Question. And which reiterated the same 
faets you testified to and which you stated in Novem- 
ber, 1905, didn’t it?’’ ‘‘Answer. Yes, sir.’’ Do 
you remember that question being asked and. that 
answer being made by you? 

A. No, sir; I don’t think I do. 

Q. ‘‘Question. Did I use any pressure on you 
other than tell you that if your statements contained 
in this affidavit made in 1905, and you testified to 
any other state of facts that you would subject your- 
self to an indictment for perjury? Did I use any 
other pressure than that?’’ ‘‘Answer. Yes, sir.” 
‘Question. What was it?’’ ‘‘Answer. You told 
me you would take me before the judge and have me 
impeached.’’ ‘‘Question. Before the judge?”’ 
‘‘Answer. Yes, sir.’’ Were those questions asked 
and those answers made by you? 

A. I think they were. [878—548] 

(). And they were true, were they ? A. Yes, sir. 
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Q. “Question. You mean by that, that if you 
went on the witness-stand here and testified to a 
different state of facts than these, if these facts were 
Mae®’ “Answer. Yes, sir.’ “Question. That | 
would impeach you, didn’t you?’’ ‘‘Answer. Yes. 
sir.’”’ ‘Question. Did you regard that as a threat?”’ 
‘““Answer. Somewhat, yes, sir’? ‘‘Question. We 
went over this statement that was made by you in 
1905, and which was sworn to by you, and you ad- 
mitted to me, did you not, that the facts stated in that 
statement were true?’’ ‘‘Answer. Yes, sir.”’ 
“Question. And I told you if you went on the wit- 
ness-stand and testified to a different state of facts 
that I would impeach you?’’ ‘‘Answer. Yes, sir.”’ 
“Question. You remember that distinctly, do you 
not?’’ ‘‘Answer. Yes, sir.’’ Do you remember 
those questions being asked you and those answers 
being made by you? 

A. I think I do, but, as I stated before, I never 
read over that affidavit. 

Q@. But I am talking about what went on during 
this examination. You told the truth then, did you 
not? A. Yes, sir. 

Q. ‘Question. And when you started in and told 
me a whole lot of stuff and I told you that that,— 
when I asked you a question and you tried to tell me 
something on another subject, I pinned you right 
down to the question, didn’t I?’ ‘‘Answer. Yes, 
sir.’’ “‘Question. I required you to say whether a 
certain fact was or was not true?’’ ‘‘Answer. Yes, 
sir.’’ ‘‘Question. Have I ever told you or asked 
you or solicited you, Mr. Lewis, at any time to, or 
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intimated to you that I wanted anything out of you 
except the absolute straight truth?’’ ‘‘ Answer. No, 
sir.’’ Do vou remember those questions being asked 
and those answers made by you? 

A. Well, if I was telling the straight truth— 

Q. Iam asking you whether or not you testified as 
I have read it [879—549] to you now, when you 
were being interrogated by the court at Moscow. 

A. I think I did. 

Q. ‘‘Question. Never by any intimidation. Did 
I at noon today decline to have you interview me 
during recess?’’ ‘‘Answer. Yes, sir.’’ Do you re- 
member that question being asked and that answer 
made by you? A. Read that again, please. 

Q. ‘‘Question. Never by any intimidation. Did 
I at noon today decline to have you interview me 
during recess?’’ ‘‘Answer. Yes, sir.’’ Is that 
right ? ie Wes, oir 

~ Q. ‘‘Question. Did I tell you at that time, as I 
told you before, that all I desired you to do was sim- 
ply to testify the truth?’’ ‘‘Answer. Yes, sir.’’ 
Do you remember that question being asked and that 
answer made by you? 

A. I don’t remember it just at this time. 

@. Is that a fact? 

A. I think he asked that question, yes, sir. 

Q. “Question. I don’t know whether,—I will go 
to the other matter. Now, Mr. Lewis, I went through 
this statement of yours, as you already testified, I 
went through this statement of yours, and I referred 
to your statement made in 1905, before you testified 
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upon the trial?’*  ‘‘Answer. Yes, sir.’’ “‘Question. 
When, and you are familiar with that, and’ in a way 
familiar with the evidence you gave last fall?’ 
‘Answer. Yes, sir.’’ ‘‘Question. You made the 
statement in your affidavit to the following effect: ‘I 
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told Mr. Ruick among other things prior to being 
placed on the stand as a witness in said case that I 
owned my land, and showed him tax receipts.’ I 
now read from the affidavit which you made before 
McDonald which has been produced by counsel as 
your statement, and you say you have no recollection 
of having made such a statement as that?’’ ‘‘An- 
swer. I think I told you that I had some tax re- 
ceipts at home.’’ ‘‘Question. But I am speaking 
about the affidavit now. You say you desire that 
stricken out of this [880—550] affidavit?’’? ‘‘An- 
swer. Yes, sir.’’ “‘Question. As not having been 
said by you?’’ ‘‘Answer. Yes, sir.’’ ‘‘Question. 
The next paragraph. ‘I told Mr. Ruick I never 
made a prior agreement with Dwyer or Mr. Kester, 
or anyone else.’ You ask to have that stricken out 
also?’’ ‘‘Answer. Yes, sir.’’ ‘‘Question. That you 
didn’t say?’’ ‘‘Answer. No, sir.’’ ‘‘Question. You 
never made that statement to Mr. Dwyer?’ ‘‘An- 
swer. No, sir.’? Do you remember those questions 
being asked and those answers being made by you at 
the trial at Moscow, just after you were cross-ex- 
amined, with reference to the affidavit ? 

A. Yes, sir, I think the question was asked. 

Q. And you made those answers? A. Yés,, sir. 

Q. ‘‘Question. And the next statement: ‘Mr. 
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Ruick wanted me to make the statement that Mr. 
Dwyer looked me up.’ Do you recall that or do you 
withdraw that statement? Do you ask to have that 
statement withdrawn?’’ ‘‘Answer. Is it marked?”’ 
“Question. It is marked with a cross.’’ ‘* Answer. 
Yes, sir.”’ ‘‘Question. Do you want to withdraw 
that?’’ ‘‘Answer. Yes, sir.’?’ Do you remember 
those questions being asked you at that time and 
those answers being made by you? A. Yes, sir. 
Q. ‘‘Question. I understand you to say that this 
statement reading, ‘Mr. Ruick wanted me to take the 
statement that Mr. Dwyer looked me up,’ that that 
was not true, you want to withdraw that statement 
as not having been made by you?’’ ‘‘Answer. Yes, 
> “Question. Now this further statement: ‘I 
also state that nothing was said about money being 
procured from Mr. Kester or the Lewiston National 
Bank prior to making my declaratory statement, or 
filing my application to purchase lands.’ You also 
state you-desire to withdraw that statement as not 
having been made?’’ ‘‘Answer. Yes, sir.’’ ‘‘Ques- 
tion. Now you say these statements that have been 
withdrawn by you—’’ ‘‘Answer. Never made.’’ 
‘‘Question. You never swore to this statement 
knowingly?’’? [881—551] ‘‘Answer. No, © sir.” 
‘‘Question. You never read over this affidavit after 
it was typewritten?’’ ‘‘ Answer. No, sir.’’ ‘*Ques- 
tion. And these statements were never known or 
made by you?’’ ‘‘Answer. No, sir.’’ Do you re- 
member, at the time that we have been referring to, 


Si 


whether or not those questions were asked you and 


vs. William F. Kettenbach et al. 1003 


(Testimony of Hiram I’. Lewis. ) 
those answers made by you? 

A. I don’t recall now whether they was or not. 

Q. You don’t say that they weren’t, do you” 

A. No, sir. 

Mr. GORDON.—That is all. 

At this time an adjournment was taken until ten 
o’clock to-morrow morning. [882—552]| 

On Tuesday, the 30th day of August, 1910, at ten 
o’clock A. M., the hearing was resumed. 

[Testimony of Albert James Flood, for 
Complainant. | 

ALBERT JAMES FLOOD, a witness called in 
behalf of the complainant, being first duly sworn, 
testified as follows, to wit: 

Direct Examination. 
(By Mr. GORDON.) 

@. You are Mr. Flood, are you? A. Yes, sir. 

The SPECIAL EXAMINER.—Q. What are your 
initials, Mr. Flood? BP A. 

mW. A. J. A, Yes; sir. 

Mr. GORDON.—Q. Will you please state your 
full name? A. Albert James Flood. 

Q. Where do you reside, Mr. Flood? 

A. At present at Oakesdale, Washington. 

Q. Where did you reside in May, 1904? 

A. Oakesdale. 

Q. Do you remember of filing a homestead entry 
on the south half of the south half of section 13, in 
township 38 north, of range 6 east, Boise meridian, 
at the land office at Lewiston, on Mav 25th, 1904? 

Mr. TANNAHILL.—We object to any evidence 
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of the witness in support of either of the actions, 
upon the ground that it is irrelevant, incompetent 
and immaterial, the entry of the witness not being 
involved in either of the actions. 

Mr. GORDON.—Answer the question. 

A. Well, I filed, but I don’t remember the exact 
date. It was some time during that summer. 

Q. Well, are you acquainted with Mr. William 
Dwyer, a defendant [883—553] in this case? 

A. J have met him; yes, sir. 

Q. Where did you meet him? 

A. In Lewiston. 

Q. Will you state the occasion of meeting Mr. 
Dwyer? 

A. I met him first on the street, in regard to a con- 
test that had been entered against this filing that I 
had made. 

Q. This homestead filing? 

A. Yes, this homestead filing. 

(). And were you alone, or with someone ? 

A. No, I was with Williams—Mr. Walter Will- 
jams. 

©. Now, state what was said on that occasion? 

A. Well, we asked Dwyer about this contest that 
had been instituted. We had been referred to 
Dwyer by Mr. West of the land office, to see him in 
regard to this contest. 

Q. Now, who had' filed a contest? 

A. Well, I understood Mr. West to say that Dwyer 
had filed a contest, and he stated that he had, or 
they had, whoever they were, I don’t know, and that 
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we had no show of winning the contest, and he ad- 
vised us to drop it and not to appear, and we agreed 
to relinquish on condition that he would allow us 
$50.00 to pay our expenses incurred. 

Q. Why did you fix the amount at $30.00? 

A. Well, we didn’t fix the amount. He said that 
is what it would cost him to win the contest. 

Q. Now, is that the exact way he said it, or what 
was the exact language as near as you can remember 
it? 

A. Well, I couldn’t say the exact language. ‘That 
was the gist of it, however. 

Q. And was this along in the summer of 1904 that 
you had this conversation ? 

A. I think so, yes, sir. 

Q. Well, did vou see him afterwards about the 
same matter? [884—554] 

A. Yes; I saw him either that evening or the next 
morning, I am not sure which it was. 

Q. Well, did you meet him by appointment the 
next evening or the next morning? A. Yes, sir. 

@. Or did you just— 

A. No; we met him by appointment. 

Q. Now, tell about when the appointment was 
made, and who were present? 

A. Well, we were to go with him to the Lewiston 
National Bank and fix up the relinquishment. 

Q. And were you told that you were to see any- 
body at the Lewiston National Bank? 

A. No, not at that time I don’t think. I don’t 
remember. : 
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Q. Well, do you know Mr. William F. Ketten- 
bach? A. I have seen him, yes, sir. 

Q. And when you went to the bank did you see 
Mr. William F’. Kettenbach that day? 

A. I think so, yes, sir. 

Q. Well, now, state what happened when you went 
to the Lewiston National Bank that day. Who did 
you meet there? 

A. Well, there were two or three gentlemen in 
there that I didn’t know a couple of them, anyway; 
I didn’t know who they were, but I think that Ket- 
tenbach was there, and Dwyer and Walter Williams, 
and we signed the relinquishment papers, and this 
$50.00 was to be put in escrow in the Lewiston Na- 
tional Bank until the relinquishment was accepted, 
as I understood it, or until they had filed on this 
land some way. 

@. And do you know the date that you signed the 
relinquishment? 

A. No, I couldn’t state that—not the exact date. 

@. Did you ever take up any other homestead? 

A. No, sir, not in the United States. [885—855 | 

Q. Did you get any money the day that you signed 
that relinquishment? A. No. 

Q. In what part of the Lewiston National Bank 
was this conversation? 

A. It was in a room in the rear of the bank, I 
think. 

@. And did you tell Mr. Dwyer that you would re- 
linquish for a certain amount when he told you he 
would give you $50.00? A. No, I think not. 
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Q. Did you tell him how much expense you had 
been put to in the homestead, and that you wanted 
to get that money out of it? 

A. Well, I told him we had been out quite a bit 
more than $50.00 on it. 

Q. Did you tell him how much? 

~ 1 don’t know that I did. J might have. I 
didn’t know exactly myself. 

Q. Was Mr. Willams present at the bank when 
you had this conversation? A. Yes, sir. 

Q. How long after that was it that you got your 
$50.00? A. Several weeks, I think. 

Q. And who gave it to you? 

A. It was mailed to me. 

Q. By whom was it mailed? 

A. Well, it was a Lewiston National Bank check 
or draft of some description. 

Q. Do you know who it was signed by? 

A. No, I don’t. 

Q. Do you know where the check is? 

A. I cashed it at the Commercial State Bank in 
Oakesdale, Washington. 

Q. Now, do you know what they were holding that 
relinquishment [886—556] for? Did they tell 
you why they didn’t settle it right away? 

A. Well, there was something said about this way, 
as they mentioned themselves, whoever they were, 
that we had no show of beating them; that they 
would file scrip on it; and I don’t remember that 
they mentioned anybody in particular. They may 
have. 
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Q. But you don’t understand my question. Why 
were they to hold this relinquishment in escrow ? 

A. Well, I understood that they were to hold it 
until they filed scrip on it—until they had got a fil- 
ing on this particular land. 

Q. Did they say they were going to file on it by 
serip? A. I understood that, yes, sir. 

Q. Well, I mean from anything that was said did 
you understand that; or was it Just your own im- 
pression ? 

A. Oh, no; I think that was stated, as near as I 
ean recollect. 

Q. Who said that? A. Dwyer. 

Q. And did he state that in the presence of the 
others? A. Yes, sir. 

Mr. GORDON.—Now, we will read this: It is stip- 
ulated by and between the parties that Albert J. 
Flood filed homestead entry No. 10,485 in the land 
office at Lewiston, Idaho, on February 24th, 1904, 
embracing the south half of the south half of sec- 
tion 15, township 38 north, of range east, Boise 
Meridian; that William Dwyer filed a contest against 
said entry May 20th, 1904, and that said entry was 
cancelled by relinquishment July 11th, 1904, which 
relinquishment was signed by the witness Albert J. 
Flood. 

Mr. TANNAHILL.—The defendants severally ob- 
ject to the evidence of the filing of the homestead 
and the filing of the contest and the cancellation of 
the entry by relinquishment, upon the ground that it 
is irrelevant and immaterial. 
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Mr. GORDON.—It is further stipulated by and 
between the parties [887—557] to these causes 
that Walter Williams filed homestead entry No. 
10,484, at the land office at Lewiston, Idaho, on Ieb- 
ruary 24th, 1904, embracing the north half of the 
north half of section 15, township 38 north, of range 
6 east, Boise meridian; that a contest was filed 
against said entry by William Dwyer May 2sth, 
1904; that said entry was cancelled by relinquish- 
ment signed by Walter Williams August 23d, 1904. 

Mr. TANNAHILL.—The defendants severally ob- 
ject to the evidence, however, upon the ground that 
it is irrelevant and immaterial. 

Mr. GORDON.—Take the witness. 


Cross-examination. 
(By Mr. TANNAHILL.) 

Q. Mr. Flood, who did you first talk with regard- 
ing your evidence; regarding the fact that you was 
wanted as a witness, or what you would testify to? 

A. Mr. O’Blennis. 

Q. When did you talk with Mr. O’Blennis? 

A. Well, some time last winter, at Oakesdale. 

Q. And do you remember the conversation you 
had with Mr. O’Blennis? 

A. Well, something on the same lines as the testi- 
mony here to-day. 

Q. Do you remember that Mr. O’Blennis asked 
you if Mr. Dwyer didn’t use the word ‘‘we’’ instead 
of the word ‘‘I’’? A. No, I don’t think so. 

q. Are you sure of that, Mr. Flood? 

A. I am not sure of the conversation—not that 
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sure that I could say that. 

Q. Well, don’t you remember that Mr. O’Blennis 
asked you—if he didn’t use the word ‘‘we’’ instead 
of the word ‘‘I’’? A. I don’t remember. 

Q. He may have done that? 

A. Yes, sir, he may have. 

Q. I noticed in your evidence this morning you 
said first Mr. [888—558] Dwyer says ‘‘I,’”’ and 
then you changed it—‘‘T have filed a contest’’—and 
then you changed it to, you said, I, he, or they. 

A. No. Well, I understood that Mr. Dwyer filed 
the contest. I was informed that at the land office. 

Q. And when he was speaking of the filing of the 
contest, why he told you that he had filed the con- 
test? 

A. No. I understood there was more than one in 
it at the time. 

Q. Well, Mr. Dwyer didn’t tell you that there was 
more than one in it? 

A. Well, he didn’t mention any names that I re- 
member, but as I understood it he—my understand- 
ing of the matter was that there was somebody else 
besides him interested in the contest. 

Mr. TANNAHILL.—The defendants move to 
strike out all of the witness’ evidence relative to 
his understanding, upon the ground that it is irrele- 
vant, incompetent and immaterial, and it is a conclu- 
sion of the witness and not a statement of fact. 

Q. Now, then, you and Mr. Dwyer went to the 
Lewiston National Bank, you say? A. Yespeut 

(. Now, who told you that it was intended to file 
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serip on this land? 

A. Why, Dwyer, if I am not mistaken. 

Q. Where did he tell you that? 

A. On the street. 

Q. Are you sure he told you he intended to file 
serip on that? m. Wes, Ar. 

Q. Do you know whereabouts it was on the street? 

A. Oh, somewheres on this street here; I don’t 
know exactly where it was. 

Q. He didn’t tell you that anvone else was going 
to file scrip on it, did he? 

A. Not that [remember of; no, sir. [889—559] 

Q. But he told you that he was going to file serip 
on the land, and as soon as he could get the serip 
filed he would pay you the money, did he? 

A. Something of that nature; yes, sir. 

@. And the relinquishment was deposited in es- 
crow with the Lewiston National Bank, and the 
amount was to be paid into the Lewiston National 
Bank for you whenever Dwyer took up the relin- 
quishment; is that right? 

A. Well, I don’t know as that was exactly it. The 
relinquishment and the money was to have been held 
in escrow until this filing had been secured. 

Q. But whenever Dwyer took out the relinquish- 
ment, why then the money was to be sent to you? 

A. Yes, sir. 

@. And Dwyer deposited the money there with 
the relinquishment? A. I don’t know. 

Q. Well, you deposited the relinquishment ? 

A. Yes, sir. 
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Q. And Dwyer deposited the money? 

A. I don’t know who put up the money. Some- 
body there put the money with the bank. 

Q. Anyway, the relinquishment and the money 
was deposited in the bank together? 

A. That is the way I understood it. 

Q. And when Dwyer took out the relinquishment 
the money was to be sent to you? 

A. Well, that is what I understood by escrow. It 
was to be put there until certain conditions were ful- 
filled, and then I was to get the money. 

Q. Now, what were the conditions? 

A. Well, that’s all I know; until they had secured 
this filing of some description—this scrip. [890— 
560 | 

Q. Well, the relinquishment wasn’t to be taken 
out of there and delivered to Dwyer until the money 
was Sent, was it? AY Mo, I don’t think se, 

Q. Then the condition was that when Dwyer took 
the relinquishment out the money was to be sent to 
you? A. Yes. 

Q. And so far as you know that arrangement was 
carried out? A. Yes, sir. 

Q. Now, didn’t Dwyer tell you that vou couldn’t 
win out? A. Yes, sir. 

Q. On that contest, because you never had estab- 
lished a bona fide residence upon the land? 

A. Yes, sir. 

@. And you had just come down from Oakesdale 
a few days before you went to the timber; is that 
right? 
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A. Well, I wasn’t in the timber very long. I came 
down from Oakesdale and went in and located. 

Q. Do you remember that you filed an affidavit 
with your homestead application—had an affidavit 
drawn up and filed that? 

A. Well, we made an affidavit that we had a cabin 
on the place—improvements. J personally didn’t 
build the cabin, but I paid the locator. 

Q. You don’t know whether the cabin was ever 
built or not, do you? 

A. Well, I wasn’t in there to see it, so I couldn’t 
say. 

Q. You couldn’t say whether it was or not? 

A. I didn’t see it. 

Q. But you made an affidavit that you had a cabin 
on the place? 

A. There was a foundation laid for a cabin. 

Q. Well, didn’t your affidavit state that you had a 
cabin on the place? 

A. Well, I understood that I had, yes, sir. [891 
—od61 ] 

Q. And that you had resided there for more than 
60 days? A. I don’t remember that, no, sir. 

Q. Isn’t it a fact that you had to make that affi- 
davit in order to file before the State’s right of 60 
days had expired? A. I don’t know. 

Q. You don’t know whether that is a fact or not? 

A. No, sir. 

Q. And you don’t know whether your affidavit 
stated that you had been residing there for more 
than 60 days? A. No, sir. 
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Q. As a matter of fact, you had not resided there 
60 days, had you? A. No. 

Q. You had only stayed overnight there? 

=m What's all. 

Q. And you don’t know whether you stayed on 
your claim or Walter Wilhams’s? 

A. Oh, yes; I knew the numbers of the land where 
I was in. 

Q. Well, whose place did you stay all night on, 
your place or Walter Williams’s? 

A. I stayed on mine. I didn’t go into the timber 
at the same time that Walter Williams did. 

. When did Walter Williams go in? 

. He went in a week or ten days following me. 

. The lines were run before that, were they? 

. The survey? 

. Yes, the survey? 

. Oh, yes, the survey had been run. 

. You don’t know who run the survey, do you? 
. No, I don’t. 

. Don’t you know that Dwyer had cruised out 
this claim and run the lines before you ever went 
into the timber? [892—562 | 

A. I don’t know that; no. 

@. You don’t know whether he did or not? 

A. No. 

Q. Don’t you know that Dwyer had cruised this 
timber, run the lines, and estimated the timber, for 
the purpose of locating another man on the claim, 
and this man who located you (Warren Lawrence) 
simply went in there and attempted to appropriate 
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the location? A. No, I don’t know that. 

Q. That might have been the case? 

A. It may have for all I know. 

Q. You paid Warren Lawrence a location fee, did 
you? A. I was to pay him $100.00. 

. But you didn’t pay him? A. No, sir. 

. Why didn’t you pay him? 

. We wasn’t to pay him unless we got the filing. 
. Well, you got the filing, didn’t you? 

. Well, but it was contested. 

. And you didn’t have to pay him until you seen 
whether or not you was going to be able to hold the 
land? Ae Noypsir. 

Q. You expected possibly that there would be a 
contest, didn’t you? 

A. No. I was told that we could change our filing 
to a stone and timber filing and buy the land. 

Q. Oh! Then you intended to change your filing 
to a stone and timber? A. Yes, sir. 

Q. That was your intention? A. Yes, sir. 

Q. But you filed your homestead on it to defeat 
the State’s prior rights? [893—563] 

A. We were told by Mullan over here that that is 
the way to fix up the papers. 

@. And didn’t he tell you that that was the only 
way to defeat the State’s rights? 

A. Well, there seemed to be several hundred 
around Mullan’s, and there wasn’t much said only 
making out the papers. 

Q. But he might have told you that? 

A. Well, he might have. 
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@. And all you know is what is in your affidavit 
of prior settlement, that you had a cabin on the land? 

A. Yes, sir. 

Q. Well, as a matter of fact you don’t know 
whether you had a cabin on the land or not? 

A. I wasn’t in there. 

@. Now, don’t you know that between the time 
you left your claim and when you filed your claim, 
that the locator would not have had time to build 
a cabin? A. He certainly would. 

Q. How long a time would he have had? 

A. Oh, it was several weeks before I came from 
the timber to Lewiston. 

Q@. Well, didn’t you say you came right back from 
the timber? 

A. Well, I find I was mistaken. I went back to 
Oakesdale. When I came down to Lewiston to file 
I had the intention of going into the timber again, 
but I got word at Potlatch to come to Lewiston and 
file. 

Q. Then your evidence that you had come right 
direct from the timber to Lewiston is wrong, is it? 

A. That is a mistake, yes, sir. I don’t know how 
much time elapsed, but it was quite a little time. 
Walter Williams went in there with a party in the 
meantime, between the time I came out and the time 
[ filed. [894—564] 

Q. Now, when you testified in Boise: ‘‘Now, when 
was you on this claim?’’—reading from page 324 of 
the record of the case of the United States against 
Kester, Kettenbach and Dwyer, held at Boise, Idaho, 
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on February 19th, 1910,—which you answered: 
“Just previous to filing.’”’ ‘‘Question. How long 
before you filed?’’ ‘‘Answer. Oh, we came right 
out of the timber, to Lewiston.’’ ‘‘Question. How 
is that?’’ ‘‘Answer. We came right out of the tim- 
ber to Lewiston.’’ ‘‘Question. You came right out 
of the timber to Lewiston?’’ ‘‘Answer. Yes, sir.’’ 
‘‘Question. And who was with you?” ‘‘ Answer. 
Well, there was Walter Williams, and a man by the 
name of Lawrence—two named Lawrence—two men 
named Lawrence—and a man named Brown, from 
Oakesdale, Washington, was along.’’ 

A. Yes; I was mistaken in regard to that. I went 
to Oakesdale between the time that I came out of 
the timber and filed here in Lewiston. 

Q. Now, how did you come to describe all of those 
men, and the route vou went, and go into details 
about it at that time? 

A. Well, there was two parties went in there, and 
Williams was under the impression that he went in 
when I did, and that is how I got that mixed up. 
But Brown, I know that Brown and Lawrence—old 
man Lawrence—and his son went in the time that I 
did. J had given up ever hearing anything of the 
matter again after J relinquished, and had been away 
for six or seven years and hadn’t heard anything 
about it, in fact, and had been in Canada in the 
meantime, and there are lots of details, of course, 
that I can’t remember. 

Q. How did you happen to come to Lewiston the 
second time? 
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A. Well, I got notice when I would be ready to 
file on these claims. I was notified by the man that 
located us that the land office would be open for 
filings on this land on a certain day. 

Q. Now, when were you on the land? 

A. I don’t remember the exact date. I think it 
was some time in February. [895—565 ] 

@. And when did you leave Oakesdale? 

A. Lleft onthe N. P. train. I don’t remember the 
exact date. 

Q. Was it in February you left Oakesdale ? 

A. When we went into the timber? 

Q. Yes. 

A. I think so. I ain’t positive. It was in the 
winter, anyhow; there was snow on the ground. 

Q. And which way did you go? 

A. I went to Potlatch Junction and I took the train 
to Greer, and went to Pierce City from Greer on 
horseback. 

@. And where did you go from Pierce City? 

A. I went out into where the claim is. 

@. How did you succeed in reaching the claim in 
February ? A. I went on foot. 

Q. Did you go on snowshoes? 

A. No, sir; we didn’t; the snow was crusted. 

@. How long was you away? How long was you 
making that trip from Pierce ‘City to the claim? 

A. About three days, in and out. 

Q. And when you testified that it was April you 
was on the claim, at this trial in Boise, you was mis- 
taken, was you? 
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A. Tam not sure about the dates at all. I couldn’t 
say the exact date. 

Q. It might have been April that you was on this 
claim? 

A. No; it wasn’t; it was earlier; there was snow on 
the ground. 

Q. Then you were mistaken when you testified in 
Boise that it was April, were you? A. Yes, sir. 

Q. Then how long do you say you was making the 
trip from Pierce to the claim? 

A. About three days, in and out. 

Q. About three days, in and out? [896—566] 

A. Yes, sir. 

Q. How far is it from Pierce? 

A. Ihave no idea. I suppose 25 or 30 miles. 

Q. And where did you go after you reached Pierce 
City ? A. Back to Greer. 

Q. And then where did you go? 

A. I went to Oakesdale. 

Q. Who was with you when you went to Greer? 

A. Brown and—I am not sure—I think one of the 
Lawrences came out, too—yes, I am sure they did. 

Q. Where did you stop at Pierce? 

A. I don’t know the name of the place; it was 
a hotel there; some fellow, I think they called him 
‘‘Colonel,’’ that ran the hotel—Colonel something. 

Q. Now, how long did you stay on your claim? 

A. I stayed there all night, and possibly part of the 
next day. 

@. Are you sure you didn’t stay any longer? 

A. No, I don’t think so. I might have stayed all 
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day. I don’t remember just exactly when we started 
out from there. 
. Now, where did you go after you left Greer? 
. Going in? 
No—coming out. A. I went to Oakesdale. 
. Did you go by train to Oakesdale? 
- ¥ es; sil. 
. Why didn’t you come on to Lewiston ? 
. Well, the land office wasn’t ready to accept fil- 
ings on this land at that time. 

Q. And you came down the first day that the land 
office was open? A. Yes, sir. 

Q. That the land was open for filing? 

A. Yes, sir. [897—567] 

Q. And you made your filing at that time? 

A. Yes, sir. 

Q. Now, how long did you stand in line before you 
was able to file? 

A. We were here a couple of days—two or three 
days. 

Q. The homestead filings were accepted before the 
stone and timber filings, were they ? 

A. I believe so, yes; the homestead filings came 
first. 

Q. And that was quite a line-up, wasn’t 1t? 

A. Yes, there was a big crowd there. 
Q. About how many were in line? 
A 
Q 
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. There seemed to be several hundred. 

. Asa matter of fact, that was the biggest line-up 
that was ever known before the land office, was it 
not? A. I don’t know. 
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Q. The biggest that you know of? 

A. It was the only one that I was ever in. 

Q. Now, isn’t it a fact that you filed a homestead 
on this claim for the purpose of getting ahead of the 
stone and timber claims, and for the purpose of de- 
feating the State’s 60 days’ prior right? 

A. Well, I understood it wasn’t to defeat the stone 
and timber, but to defeat—to get ahead of the State 
on the filing. 

Q. That was your understanding ? 

A. Yes, sir. 

Q. And you intended afterwards to change it to 
a stone and timber? 

A. That is what I was informed, yes, sir. 


Redirect Examination. 
(By Mr. GORDON.) 

Q. Do you remember the date of the line-up that 
you referred to ? 

A. I couldn’t remember that. It could easy be 
found out, though. [898—568] 

Q. Well, I know; but was it the date that you filed 
your homestead entry? 

A. That was the day of the line-up. 

Q. It wasn’t the date that you relinquished ? 

A. Oh, no. 

Q. Now, from Mr. Tannahill’s question I think it 
appears that the money was deposited with the relin- 
quishment. A. Well— 

Q. When it was put in escrow, do you know 
whether it was or not, or whether the relinquishment 
was deposited, and when that was used you were to 
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get a certain amount of money? | 

A. Well, the way I understood it was that the 
money was to be put in escrow until Mr. Dwyer had 
secured his filing, as I understood it at that time. 

Q. And you didn’t know who was to put the money 
up, or anything of the kind? 

A. No, sir; I didn’t know anything about it at all. 

. Now, you have used the statement that it was 
your understanding that there were others interested 
in this contest besides Mr. Dwyer. I will ask you 
whether there was anything said by Mr. Dwyer that 
gave you that understanding; if so, what was it? 

A. Well, I couldn’t state exactly what our conver- 
sation was; but I just understood that there was more 
than Mr. Dwyer interested in those proceedings, was 
all. 

Q. Now, from whom did you get that understand- 
ing? A. From Mr. Dwyer. 

Q. Now, could you remember anything that was 
said that led you to believe that? 

A. I ean only remember the general trend of the 
conversation. I couldn’t remember any particular 
part of it at all. 

Mr. TANNAHILL.—The defendants renew their 
motion to strike out the statement of the witness as 
to what his understanding was, on the ground that 
it is immaterial, a conclusion, and not a statement of 
fact. [899—569 | 

Mr. GORDON.—Q. Was it because he used the 
plural pronoun in referring to those matters ? 

Mr. TANNAHILL.—We object to that as leading 
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and suggestive. 

WITNESS.—I couldn’t state positively just what 
language he did use. 

Mr. GORDON.—Q. No, I know; but did he use the 
word ‘‘I,”’ or *’we,’’ or “‘they,’’ or what? 

A. Well, I couldn’t say that, either, positively— 
just the general understanding. 

Mr. TANNAHILL.—The defendants move to 
strike out the evidence of the witness and the state- 
ment of the witness as to his understanding, upon the 
ground that it is a conclusion, and not a statement of 
fact. 

[Testimony of Walter Williams, for Complainant. | 


WALTER WILLIAMS, a witness called in behalf 
of the complainant, being first duly sworn, testified as 
follows, to wit: 
Direct Examination. 
(By Mr. GORDON.) 
. You are Walter Williams, are you? 
. Yes, sir. 
. Where do you reside, Mr. Williams ? 
. IT am at Oakesdale now. 
. Where did you reside in February, 1904? 
. [ think I was working on the boat here, on the 
steamer. 
Q. And you made a homestead filing at the land 
office at Lewiston in February, 1904, did you not? 
A. Yes, sir, I think it was. I don’t remember the 
exact date, [900—570] but it was about that time. 
Q. And did you perfect that entry? A. No, sir. 
Q. Why not? A. Well, we relinquished it. 
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Q. Well, did anything happen before you relin- 
quished it? 

A. Well, we were notified that there was a con- 
test filed against the claim. 

Q. Who notified you of that? 

A. I think it was Mr. West, the gentleman in the 
land office. 

. And you came down to the land office? 

. Yes, sir. 

. With whom did you come? 

Why, Mr. Flood. 

. Albert J. Flood, who has just testified ? 

. Albert J. Flood; yes, sir. 

. Well, state what happened while you were down 
here on that trip. 

A. Well, I think Mr. West referred us to a gentle- 
man—Mr. Dwyer. 

Q. Who is Mr. West? 

A. He was there in the land office—from the land 
office—Receiver, I believe. 

Q. He referred you to Mr. William Dwyer? 

A Mes eicin. 

Q. And did you see Mr. Dwyer? A. Yes, sir. 

Q. Well, state what took place at the time that 
you saw him. 

A. Well, I believe he said that we couldn’t prove 
up on the land, if I remember right. I think he said 
the railroad had filed scrip on the land. 

Q. Did he mention the railroad? [901—571] 

A. The N. P., and that it would cost him—TI believe 
he was going to contest it—and that it would cost him 
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£50.00 to contest it, and he was willing to let us have 
that much for our expenses. 
. Your expenses on what ? 
. The expenses of going out to see the land. 
. And what were you to do to get that $50.00 ? 
. Relinquish. 
. Well, where was this conversation ? 
. I believe we first met him on the street. 
. And did you accept his proposition then, or 
what happened ? 

A. Well, we talked it over, and then I believe we 
eame to the conclusion that it was the best thing we 
could do. 

Q. And did you relinquish that day or some other 
time ? A. I think it was the same day. 

Q. And where did you go to make out the relin- 
quishment ? 

A. We went to the office there by the bank—of the 
Lewiston National Bank. 

Q. Were you in the bank at any time? 

A. I don’t think we were in the main bank. We 
went to the office, I think. 

. What office ? 

. I think it was their private office. 

. Whose private office ? A. The bank’s. 

. And who did you see at that place? 

. Mr. Dwyer and Mr. Kettenbach. 

. What Kettenbach ? A. W. F. Kettenbach. 

. And what conversation took place at that time ? 
. I don’t remember exactly, but I think that he 
told us like Mr. Dwyer, that we could get our right 
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back, but we didn’t have no chance to make the final 
proof on the claim. [902—572] 

Q. And did you relinquish then ? A. Yes, sir. 

Q. And who was present besides you and Mr. Ket- 
tenbach and Mr. Dwyer? 

A. I don’t remember for sure whether anybody 
was—there might have been. 

Q. Was Mr. Flood present? 

A. Oh, yes, Mr. Flood, but nobody else. 

Q. Did you get any money when you relinquished ? 

A. No, sir. I think they sent us the money after 
the papers were made out. 

@. Now, what was told you on that occasion about 
being able to get your right back? What was that? 

A. Well, they seemed to think we could get it back. 
I don’t remember exactly the conversation. That is 
the way we understood it. 

Q. Well, what was this right that you were to get 
back? ‘To file on another homestead ? 

A. Yes, sir—our homestead right, to file on another 
homestead. 

Q. That that would not exhaust your right? 

A. Yes, sir. That is the way we understood it. 

Mr. TANNAHILL.—Mr. Gordon, is this one of 
the entries—the land that this man filed on and re- 
linquished—is it one of the entries which is involved 
in either of the suits? 

Mr. GORDON.—I think it is, but I can’t tell you 
for certain. 

Mr. TANNAHILL.—For the purpose of saving 
the record, for the reason that I am not sure that this 
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entry is involved in either suit, the defendants sev- 
erally object to any further evidence of the witness 
in support of either of these actions, upon the ground 
that it is irrelevant, incompetent and immaterial, the 
entry of the witness, in so far as I am able to learn 
at the present time, is not involved in either of the 
actions. [903—573] 

Mr. GORDON.—Q. Were you advised by either of 
these parties to go and see a lawyer as to whether 
or not your relinquishment of that kind would put 
you in a position so that you could file on another 
homestead entry ? 

Mr. TANNAHILL.—We object to that as leading 
and suggestive. 

Mr. GORDON.—Answer the question. 

A. Why, no. Mr. Dwyer referred us to a lawyer 
if we wanted to see about it, but that’s all, I think. 
I forget the lawyer’s name. There was two of the 
gentlemen. 

Q. And where was that, the first time you met him, 
or was that at the bank ? 

A. [ think that was after we had relinquished. 

Q. And how long after you signed the relinquish- 
ment did you receive the $50.00? 

A. Well, sir, I couldn’t say exactly. I was work- 
ing on the boat, and Iam not sure. I think, though, 
they sent it through the mail—a check. 

Q. Do you know whose check it was? 

A. No, sir, I don’t remember. 

Q@. And you cashed the check, did you? 

A. Yes, sir, if 1t was a check; I think it was. I 
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know I got the money. 

Q. Do you know on which bank the check was 
drawn ? A. No, sir, I couldn’t say. 

Mr. GORDON.—Counsel for the Government 
make demand on the defendants that they produce 
the check paid to Mr. Flood and the witness Williams, 
in payment of the relinquishments. 

Mr. TANNAHILL.—Counsel for the defendants 
states that they do not know whether they have that 
particular check or those checks or not, but will 
make search for them, and if they have them and can 
find them I will be glad to produce them; and counsel 
for the defendants asks Mr. Dwyer, who is present 
now, to make search for those checks and ascertain 
[904—574] whether or not they can be found. 

Cross-examination. 
(By Mr. TANNAHILL.) 

Q. When did you go upon this land, Mr. Williams? 

A. Well, sir, I couldn’t say the exact date; it was 
just a little while before we filed. 

Q. How long before you filed? 

A. I couldn’t say exactly. It couldn’t have been 
over a couple of weeks, though, I don’t think. 

@. And who was with you on the land ? 

A. That is the gentleman that located us, and 
several other men. 

. Do you remember his name? 

. The locator ? 

Yes. A. Mr. Lawrence. 

. And who else was with you? 

. Why, one of his sons, and his name was 
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Lawrence, and a man named Conrad, and there was 
—I believe that there was some other—I believe there 
was two of his boys went with us—two of the 
Lawrences. 

Q. And how long was you making the trip from 
Pierce City to the claim? You went to Pierce City, 
did you? A. Yes, Sir. 

Q. How long was you making the trip from Pierce 
City to the claim ? 

A. I think we camped one night on the road was 
all, and got in the next day. 

. And how did you get in from Pierce City ? 

. We walked. 

Did you go on snowshoes? 

. No, sir. We didn’t have no snowshoes. 

. And did you do any work on the claims? 

. No, sir, not while we was there. [905—575] 

. Was there any improvements on the claims? 

. Well, this gentleman—this locator—he was 
going to start—he started to put up our cabins. We 
hired him to put up a cabin. He just had the foun- 
dation in. 

Q. And there was no cabin en the claims when you 
left ? A. No, sir. 

Q. Did the locator come back to Pierce City? 

A. No, sir. 

Q. He stayed there? A. Mes, air: 

@. And then you came direct to Lewiston? 

A. Yes, sir. 

Q. And you found out that in order to get your 
filing you had to make an affidavit that vou had been 
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on the land so many days, and that vou had certain 
improvements on the land, and so on? 

A. That was when we filed ? 

(). Yes. A. I don’t remember. 

@. Don’t you know that the stone and timber peo- 
ple, or the homestead people, had the prior right over 
the stone and timber people, and that the State had 
60 days’ prior right over everybody unless it was 
bona fide settlers under the homestead law? 

A. No, sir, I didn’t know it. 

Q. Didn’t you understand that you had to make 
that affidavit and file a homestead, for the purpose 
of defeating the State’s prior right? 

A. No, sir, I didn’t understand it that way. 

(). Didn’t Mr. Mullan, the man that made out vour 
papers, tell you that? A. I don’t think so. 

@. Didn’t Mr. Flood tell you that? 

A. I don’t remember, if he did. [906—576] 

@. But in order to get a filing at that time you 
knew you had to file a homestead, didn’t vou? 

A. Yes, sir; that’s what we were told. | 

@. And you intended to change it later, and file a 
stone and timber? 

A. I don’t remember. I don’t think so. 

Q. Now, you didn’t intend to go out there and live, 
did you? A. Well,— 

Q. To make a farm out of that? 

A. I don’t hardly know. 

Q. Well, you know you didn’t, don’t you? 

A. It would bea pretty hard proposition, I guess it 
would have been. 
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Q. Well, don’t you know you was taking it for the 
timber? 

A. Well. we was taking it because we had a right, 
and had a right to use. 

Q. But it was for the timber that you was taking 
the land? 

A. Well. it might have been as much for that as 
for the land. 

Q. And it wasn’t very good farm land, was it? 

A. It wasn’t very good then; there was snow on 
the ground then. 

Q. And you expected to relinquish it later on and 
file a stone and timber, didn’t you? 

A. No, sir, I don’t remember it that way. 

Q. You expected to handle yours the same way 
that Flood was handling his, didn’t you? 

A. Well, likely. Wedidn’t talk. I don’t remem- 
ber having any conversation with him about filing a 
stone and timber on it. 

Q. Did you know that in order to get your filing at 
that particular time you had to file a homestead? 
You understood that, didn’t you? &. Yespsme. 

Q. And that was the reason you filed a homestead ? 
[907—577 | A. I suppose so. 

Q. And that was the reason you made your affi- 
davit of prior settlement ? 

A. I don’t remember making no affidavit. I know 
that they said we had to file a homestead to file at all. 

Q. And who said that? 

A. There in the land office, and I think the lawyer 
—the gentleman that made out the papers. 
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Q. Do you remember why they told you you had 
to file a homestead if you filed at all? 

A. No, sir, I don’t remember. 

Q. Didn’t they tell you because the 60 days’ prior 
right of the State had not expired? 

A. I don’t remember, if they did. 

Q. Now, how long before you filed on this land was 
it that you was upon the land? 

A. Well, sir, I couldn’t say exactly. I don’t think 
it was over a couple of weeks; I ain’t sure, though. 

Q. Did you come direct from the land of Lewis- 
ton? 

A. Yes, sir; I went back to work on the boat. 

@. And you had only been on the land once? 

A. That was all. 

Q. And stayed over night, or camped on the place 
one night? 

A. I ain’t sure whether we stayed one or two 
nights; not over two, anyway. 

Q. And at the time you didn’t know whether there 
was a cabin on the claim or not? 

A. Well, there was supposed to be. They had 
started to build it, and we paid for having it built. 

®. But if the facts were that there was no cabin on 
the claim; why of course you didn’t know? [908— 
578 | A. No, sir. We was never back there since. 

(). All you know about it was that you had hired 
the locator to build a cabin ? 

A. Yes, sir, and he had started to build it. 

Q. Now, didn’t Dwyer tell you that there was no 
cabin on the claim when he talked with you about this 
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contest ? A. Mr. Dwver? 

Q. Yes? 

A. I don’t remember. He might have. 

Q. Didn’t he tell vou that there were no improve- 
ments on the claim at all? A. I don’t remember. 

Q. Didn’t he tell you that he had cruised out this 
elaim and had run out the lines and had intended to 
locate other people on the claim? 

A. Well, sir, he might have, but I don’t remember 
him saying it. 

Q. Now, you say that you met Mr. Kettenbach 
when you signed this relinquishment? 

A. Yes, sir. 

Q. Do you know which Kettenbach that was—Otto 
Kettenbach or W. F. Kettenbach? 

A. W. F. Kettenbach was in the office, but I am not 
sure whether the other gentleman was in there or not. 
He might have been. 

Q. Otto—the man you met was quite a light-com- 
plexioned man, wasn’t he? 

A. No, sir, I don’t think so. 

Q. Did he take your acknowledgment to this relin- 
quishment ? 

A. Well, sir, I can’t say for sure whether the other 
gentleman was in there or not. I know Mr. Dwyer 
and this other Mr. Kettenbach was there, and the 
other might have been in there. 

Q. Was the Mr. Kettenbach that you met there at 
the cashier’s window? 

A. We wasn’t in the bank at all. [909—579] 

Q. You wasn’t in the bank at all? A. No, sir. 
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Q. That is when you deposited this relinquishment 
in escrow that you met W. F’. Kettenbach, or that you 
met one of the Kettenbachs? 

A. Yes, sir; it was in the office—I think it was the 
office that belonged to the bank. I am not sure about 
that. It was right next to the bank. 

. Right next to the bank? 

. Yes, sir, in the same building. 

. In the same building? A. Yes, sir. 

. Was it in a room? A. Yes, sir. 

. Which side of the bank was it on? 

. I think it was on the far side from this Main 
Street. 

Q. On the north side? 

A. Yes, sir, I suppose so. 

@. And what Kettenbach told you was that Ket- 
tenbach told you you could get your right back? 

A. Well, I don’t know if he said for certain, but 
he said he thought we could. 

Q. And you delivered this escrow paper—this re- 
linquishment—to W. F. Kettenbach, did you? 

A. No, sir—My. Dwyer and him together. 

Q. Well, you deposited that in escrow in the Lew- 
iston National Bank? That was your intention, 
wasn’t it? A. Yes, sir, I suppose. 

(. And the money was deposited with it, and when 
Mr. Dwyer took up that relinquishment that money 
was to be sent to you? 

A. Yes, sir, I think that is the way we understood 
dite 

Q. And he wasn’t to get the relinquishment out of 
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the bank until the money was sent to you, or it was 
to be done at the same time— [910—580]_ simul- 
taneously. A. I suppose so, yes, sir. 

Q. And that is all the business you had with W. F. 
Kettenbach regarding this transaction ? 

A. Yes, sir’, that was all. 

Q. And you are not sure whether it was W. F. Ket- 
tenbach or Otto Kettenbach ? 

A. Iam sure Mr. W. F. Kettenbach was in there, 
but I am not sure whether the other gentleman was 
there or not. He might have been there. 

Q. Now, you say that Dwyer said that you could 
not prove up on the claims because the N. P. Railroad 
Company had filed scrip on it. Now, wasn’t you 
mistaken about him saying that the N. P. Railroad 
Company had filed scrip on it? 

A. No, sir; that is the way I understood him. 

Q. Didn’t you testify at Boise that he told you the 
N. P. Railroad Company was going to file scrip on 
it? 

A. I think I said they had or were going to file. 

Q. They had or were going to file, and didn’t he 
tell you that you couldn’t prove up on it—that you 
couldn’t hold it because you had no improvements on 
the land? 

A. I don’t remember him saying that. 

Q. And because that the affidavit that you had 
filed to shut off the prior rights of the State was 
false? Didn’t he tell you that? 

A. I don’t remember. 

Q. He might have told you that? 
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(No answer.) 

Q. He might have told you that? 

A. He might have, yes, si. 

Q. In fact, after you found out that there was no 
eabin on your claim, and that your affidavit had been 
examined, vou found out that that affidavit wasn’t 
true, didn’t you? [911—581] A. Wo asin: 

Q. You didn’t find that out? 

(No answer. ) 

Q. Did you read that affidavit over before you 
signed it? 

A. I suppose I did. I don’t remember now what 
was in it. 

©. Did vou remember it at the time you talked 
with Mr. Dwyer? 

A. Well, sir, I can’t say whether I did or not. 

Q. Did he call your attention to that affidavit? 

A. I don’t remember him doing so. 

Q. I believe you said you got $50.00 for relinquish- 
ing the claim? 

A. No, sir; we got the $50.00 to pay for our ex- 
penses. That is what he gave it to us for. He said 
he couldn’t pay for the relinquishment. He just 
paid us that for our expenses. 

@. I see. You have never tried to file an addi- 
tional entry, have you? A. No, sir. 

®. As a matter of fact, you know that you could 
file an additional entry if you would find a tract of 
land that you wanted to take up, do you not? 

A. That I could? 

(). Yes. 
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A. No, sir; I ain’t sure, whether I could or not. 

Q. And you are not sure whether you couldn’‘t? 

A. No, sir. I never tried to file one. 

@. And you don’t know whether Mr. Dwyer gave 
you wrong advice regarding that, do vou? 

A, No, sir. 

Q. So far as you know, his advice was correct ? 

A. So far as I know; ves, sir. 


Redirect Examination. 
(By Mr. GORDON.) 

Q. Mr. Williams, you used the expression that — 
when you had that [912—582] conference or con- 
versation with Mr. Dwyer and Mr. William F. Ket- 
tenbach—W. F.. Kettenbach—that you were not in 
the bank. Now, what did you mean by that? 

A. I think we were in that room in the private 
office. I suppose it is connected with the bank. 

Q. Is it on the first floor of the bank building? 

A. Yes, sir. 

Q. You meant that that conversation did not take 
place in the part of the bank where they had the win- 
dows and the counters and such things and where 
they transacted their business? A. No, sir. 

Q. This man that you say was there by the name 
of William F. Kettenbach is the same gentleman that 
you saw at the trial as one of the defendants at 
Boise ? A. Yes, sir. 

Q. In February last, wasn’t he? & Yess ei 

@. And you pointed him out from the stand then, 
didn’t you? A. I believe so. 

Mr. GORDON.—It is stipulated that the witness 
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Williams is the same Walter Williams concerning 
which the stipulation was made this morning, and 
who made the homestead entry concerning which a 


stipulation was entered into this morning. 
Mr. TANNAHILL.—Yes; all right. [913—583} 


[Testimony of John E. Nelson, for Complainant. ] 

JOHN E. NELSON, a witness called in behalf of 
the complainant, being first duly sworn, testified as 
follows, to wit: 

Direct Examination. 

(By Mr. GORDON.) 

Q. Your name is John EH. Nelson? A. Yes, sir. 

Q. Where do you live, Mr. Nelson? 

A. 508 Sixth Avenue. 

Q. In Lewiston, Idaho? A. Yes, sir. 

Q. How long have you lived at Lewiston? 

A. Twelve years. 

Q. Are you a married man? A. Yes, sir. 

Q. What was your occupation in February, 1903? 

A. Salesman for the Lewiston Mercantile Com- 
pany. 

Q. Do you remember taking up a timber and stone 
claim under the timber and stone act in 1903? 

A. I have a faint recollection of it. 

®. I show you timber and stone lands sworn state- 
ment, dated February 24th, 1903, signed John E. 
Nelson, and ask you if that is your signature to that 
paper ? A. Yes, sir. 

Q. And whether you filed the same in the land 
office about the date it bears? 

A. As near as [ remember, yes. That is my signa- 
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ture, without any doubt. 

Q. I show you nonmineral affidavit of the same 
date, and ask you if vou signed that paper? 

A. Yes, sir; that is my signature. 

Q. I show you the testimony of John E. Nelson, 
given at the [914—584] final proof, May 22d, 
1903, and ask you if that is your signature to that 
paper? m, Yes, Sir: 

Q. I show you the cross-examination of John EH. 
Nelson, taken at the same time, and ask you if that 
is your signature? e. Y és) clk 

Q. Mr. Nelson, who first talked to you about tak- 
ing up a timber claim ? 

Mr. TANNAHILL.—The defendants severally ob- 
ject to any evidence of the witness relative to taking 
up a timber claim, so far as it relates to bills 388 
and 407, upon the ground that the entry of the wit- 
ness 18 not involved in either of these actions. 

Mr. GORDON.—Answer the question. 

A. I didn’t understand that. 

Said question was thereupon repeated by the Re- 
porter. 

A. Why, Mr. H. R. Miller, deceased. 

Q. What was Mr. Miller’s business ? 

A. He was in the cigar business. 

Q. And was he alone, or was he associated with 
someone ? A. At that time he was alone. 

Q. Did he afterwards have a partner in business? 

™ es, sir. 

Q. Who was it? A. Van Robertson. 

Q. And how long after that did Mr. Robertson go 
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in business with him? 

A. Well, I’m sure I can’t remember. 

Q. Well, now, what was this conversation between 
you and Mr. Miller with reference to taking up a 
timber claim ? 

Mr. TANNAHILL.—We object to that upon the 
ground that it is immaterial and hearsay, and not in 
the presence of the defendants or either of them. 
[915—585 | 

Mr. GORDON.—Answer the question. 

A. Well, in detail I couldn’t begin to remember 
the conversation or what brought it about. 

Q. Well, you knew he kept a cigar-store? 

A. Yes, sir, I knew that. 

Q. And wasn’t in the timber business? 

A. I knew that very well. 

Q. Now, state as near as you can what he said that 
induced you to take up a timber claim. 

A. Well, he was living up at my house at the time, 
and casually mentioned the fact that he anticipated 
taking up 4 claim himself, and he felt satisfied that 
if I wanted one he could arrange it so that I could 
get it, and I signified my desire to take one. 

Q. And do you know with whom he made the ar- 
rangements ? 

A. I think it was with William Benton and Ed. 
Knight. 

Q. Did you meet Mr. Clarence W. Robnett in this 
transaction ? 

A. I met him during the transaction, yes, sir. 

Q. Did you meet him before you made your filing? 
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A. Yes, I think I did. 

Q@. And did you make any arrangements with him 
about the claim ? A. Absolutely none. 

Q. What part did he take in the transaction? 

A. Well, J don’t know that it was anything more 
than a sort of a promoter, to help things along, as 
far as J could see. 

Q. Was there any arrangements made with him 
about the money that was to be used in paying for 
this claim ? 

A. Why, Mr. Miller attended to that, as far as I 
was concerned, because I was out on the road and 
had a very limited space of time in which to make 
any arrangements myself. 

Q. Well, did you get your money from Mr. Miller 
for your expenses, etc.? [916—586] 

A. No;I paid my own expenses. [I paid all my ex- 
penses—paid the filing fees and all. 

@. Did you use your own money to make your final 
proof ? A. Wo, | didn’t. 

Q. Now, from whom did you get that? 

A. As near as I remember, it was handed to me by 
Mr. Miller, and who he got it from I don’t know. 

Q. It wasn’t given to you by Robnett? 

A. I can’t remember as to that. 

Q. Do you remember where you received that 
money ? 

A. Yes; I believe it was in the Lewiston National 
Bank. 

Q. Now, who gave it to you there—Mr. Miller? 

A. Well, I am satisfied that Mr. Miller had his 
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hands on the money. Who it came from I don’t 
know. 

Q. Did you and Mr. Miller go there and get it from 
Mr. Robnett? A. I think we did, yes, sir. 

@. And did you give him a note for it? 

A. Not at that time. 

Q. You didn’t give any note to secure it at that 
time ? A. Not at that time. 

@. Did you have any arrangements with Mr. 
Knight and Mr. Benton that you have referred to 
with reference to locating you? A. Nov sir: 

@. Who made those arrangements for you? 

A. Mr. Miller. 

Q. And did you ever go to this land? 

A. I presume I did. JI went out in the timber and 
wandered around. 

Q. How long was that before you made your final 
proof? 

A. It seems to me it was fully two or three months 
or four months. 

Q. Was it before you made your original filing— 
before you filed your sworn statement? [917—587] 

A. Well, before I made any filings at all I went 
into the timber. 

Q. Are you sure of that? A. Yes ssf. 

Q. With whom did you go? 

A. I went with Ed. Knight and Harry Miller. 

Q. Did you go to this claim upon which you filed? 

A. I supposed I was going to it. 

Q. Now, with whom did you leave Lewiston to go 
to view this claim? A. I left here alone. 
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@. And where did you go? 

A. I went to Ahsahka. 

Q. Where else? 

A. And then I went to Lou. Stalneker’s. 

Q. Where else did vou go? 

A. Well, we went through Dent, and back on 
Swamp Creek, I think they call it, or Squaw Creek, 
or some creek of that nature. 

Q. How far beyond Dent did you go? 

A. It seems to me it was about six or seven miles. 

Q. Now, wasn’t that just a few days before you 
made your final proof? 

A. Why, I really don’t know what month it was 
in, or anything about it. It is a long time back, and 
I couldn’t say positively. I couldn’t swear to any- 
thing that occurred then. 

Q. Do you remember having a conversation with 
Knight, in which he told you that you didn’t have to 
see the land before you filed ? 

A. Indistinctly I think I remember something 
about that. 

Q. Well, now, what is your best recollection ? 

A. I couldn’t swear to anything. 

Q. What is your best recollection ? 

A. Well, I was told that by somebody, but just who 
it was I couldn’t say positively. [918—588 | 

Q. Now, don’t you remember that you had some 
discussion with Mr. Knight about filing on this land 
without having seen it; that you would have to swear 
to that? 
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A. I have a faint recollection of that occurring, 
yes. 

Q. And that you would have to swear that you had 
been on the land, and that he told you that was all 
right; that people were doing it every day? 

A. Yes, I remember something to that effect. 

Q. And that was before you filed? 

A. It was. Well, I don’t remember—I couldn’t 
swear to anything in that case. 

Q. I read from the sworn statement that you filed 
in the land office, which you have identified, and ask 
you whether or not you and Mr. Knight went over 
this question, or this part of the affidavit, and dis- 
cussed the propriety of you signing it: ‘‘ That I have 
personally examined said land, and from my personal 
knowledge state that said land is unfit for cultiva- 
tion,’ etc. I will ask you if you remember whether 
or not you balked at that, when you had to swear to 
that in the land office? 

A. Yes, J made a little balk on it, I remember that. 

q. And that Mr. Knight eased your conscience a 
little bit by telling you that everybody was doing it, 
and it was not necessary— 

A. Somebody said, ‘‘Oh, that’s all right.’’ (Whis- 
pering. ) 

@. And who was at the land office with you at that 
time ? | 

A. H. R. Miller, Joel Benton and Ed. Knight, and 
that was all. 

(). Then wasn’t it a month or two after that that 
you went up to look at the land—went up in that di- 
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reetion ? A. Yes, J think it was. 

Q. How far above Dent did vou travel toward this 
land? A. Up the river? 

Q. Yes. 

A. Oh, we didn’t go very far up the river. We 
went up the [919—589] river about half a mile, 
and then turned and went back into the timber. 

Q@. How far did you go back into the timber? 

A. Well, it seemed to me it was all of six or seven 
miles. 

Q. Didn’t you go only a mile and a half from Dent 
altogether ? A. A mile and a half from Dent? 

@. Yes. 

A. Well, it was a long mile and a half, if I re- 
member. 

Q. Well, I want to find out how far you did go, 
and how far you really went, Mr. Nelson, that’s all. 

A. Well, I really couldn’t say positively. Distance 
is deceptive in the timber. 

Q. What is your best recollection at this time as 
to how far you went beyond Dent? 

A. Well, from the way my legs felt, I walked fully 
six or Seven miles anyway, wandering around. 

@. Who prepared your sworn statement and other 
filing papers that you filed in the land office? 

A. There was an attorney that had an office right 
next to the receiver of the Jand office. 

. Mr. Cox? 

. Cox—yes, that was the name, I think. 
. You don’t remember fully, do you? 

. Oh, it is vague. 


ror 
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. Now, did you pay him for that service? 
. I did, sir. 
. How much did you pay him? 
. T am not sure whether it was $2.00 or $1.50. 
. Did you pay any expenses? 
J did, sir; I paid all my expenses. 
Of going to the land and back? 
Yes, sir—paid all my expenses. [920—590] 
And the fee in the land office? 
$14.00, I think. 
. Did you pay it your own self? 
. Absolutely my own money. 
. Was it money advanced to you for that pur- 
pose ? A. No, sir. 
Q. And did you say that both Mr. Benton and Mr. 
Knight went to the land with you? A. No, sir. 
Q. Which one went? A. Mr. Benton. 
Q. And did you pay him for his services ? 
A. Yes; I think he got $200.00 out of it. 
Q. Well, I know; but did you pay him anything? 
A. I didn’t pay him myself, no. 
Q. And you didn’t give it to anybody to pay him, 
did you? A. No, sir. 
Q. Mr. Robnett paid that, didn’t he? 
A. I don’t think he did. I[f he did it was unknown 
to me. 
Q. Now, who notified you of the time that you were 
to make your final proof ? 
A. Why, I couldn’t say. Do you mean who came 
and informed me to get ready? 
@. Yes. 
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A. Why, a young man by the name of Varney. | 
think, as near as I ean remember it. 

Q. Well, what did vou have to do to get ready? 

A. Well, I had to let the folks know—the Mercan- 
tile Company know—that I wanted a few days off to 
eo out in the timber. 

Q. That was just before your final proof? 

A. Yes, sir. 

Q. And then you did go up in the timber, and rc- 
turned? [921—591] A. Yes, sir. 

@. And how long were you back in Lewiston before 
you made your proof and paid the purchase price of 
the land? 

A. Not over two days—two and a half or three 
days. 

@. And that was the first time you had ever been 
to the land office? 

A. Yes, I am sure it was. I was only up there 
once. 

Q. And when Mr. Miller first spoke with you about 
taking up the claim, was there anything said then 
about where you were to get the money to make your 
proof ? 

A. No; he said he could arrange for that all right. 

Q. And did you go to see him again when the time 
came to make proof; or did he come to you? 

A. Why, he was stopping at my house at the time— 
living with me. 

Q. And you and he went to the Lewiston National 
Bank and got the money? A. Yes, sir. 

Q. How much did you get? 
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A. I got $400.00, as near as I remember, in gold. 

@. And you didn’t give any note at that time? 

A. No, sir. 

Q. And when was that that you received that 
money? Was that the day you made your proof? 

A. Yes, sir. 

@. And did you go directly from there with that 
money to the land office? A. Yes, sir. 

@. To make the proof with it? A. Yes, sir. 

Q. Now, was the matter discussed at the time that 
you received that money, as to where you should say 
you got it, when you went to the [922—592] land 
office ? A. No—only that it was mine. 

Q. And who told you to say that? 

A. I don’t remember. 

Q. Well, who was at the bank with you besides Mr. 
Miller ? 

A. Ed. Knight I think was there, and Will Benton 
was there, too. 

Q. The four of you went there together? 

A. Well, we walked from Miller’s cigar-store to the 
bank together. There was three of us. 

Q. Well, who was in the bank with you? 

A. Who was in the bank with me? 

@. Yes. 

A. Well, I know Mr. Miller was there, and myself, 
and I think Mr. Knight was there at the time. 

Q. And Mr. Robnett? 

A. Mr. Robnett was behind the counter. 

Q. He was the man you went to see? 

A. Well, I didn’t go to see anybody, particularly. 


vs. William F. Kettenbach et al. 1049 


(Testimony of John KE. Nelson.) 

Q. You went there to get the money? 

A. I went there to get the money. 

Q. And you saw Mr. Robnett, and you got the 
money from him; is that correct? 

A. Well, I don’t know who Miller got the money 
from. It was handed out to him, and he handed it 
fo me. 

Q. Well, you were standing right there, weren’t 
you? A. I was standing right there. 

Q. And didn’t you talk to Mr. Robnett? 

A. I said a word or two to Mr. Robnett, yes. 

Q. And wasn’t it Robnett who handed the money 
out to Miller? 

A. Well, I don’t remember who handed it out to 
him. I wouldn’t say that Mr. Robnett handed it out 
tohim. There was another man in the cage with him 
at the time. [923—593] 

Q. Well, it was one of them? 

A. It was one or the other. 

Q. It was one of the four that. you have named 
that suggested that you should say at the land office 
that it was your own money? 

A. It wasn’t a direct suggestion that I can remem- 
ber; but there was enough so that it percolated 
through my head that I was to say it was mine. 

Q. And didn’t they have a set of papers there, 
pointing out the questions that would have to be an- 
swered ? 

A. No. The first I saw of them was up in Mr. 
Cox’s office. 

Q. Did you go over them there? 
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A. Just in a casual way. 

Q. I mean now the final proof papers—the ones 
where you are interrogated when vou made final 
proof ? 

A. No. That was filled out in the office of Mr. Cox. 

. And you took them to the land office? 

A. Yes, sir. 

Q. I am not speaking about your first papers; I 
am speaking about the last papers you filed, when 
you paid the $400.00. Now, were they filled out in 
the land office, or at somebody else’s office ? 

A. They were filled out in the land office, I believe. 

Q. And you saw a copy of them before you went 
there, though, didn’t you? 

A. By George, I am a blank as far as that goes. 
I don’t really remember it. It don’t leave that im- 
pression on me at all. 

Q. You remember these questions being asked you 
when you were making your final proof, Mr. Nelson, 
by Mr. West or any other officer in there, when you 
answered these questions: ‘‘What do you expect to 
do with this land and the lumber on it when you get 
title to it?’’ ‘‘Answer. Hold it.’’ Do you remem- 
ber it? A. All of which I do. 

Q. ‘‘Question. Has any person offered to purchase 
this land [924—594} after you acquire title? If 
so who, and for what amount?’’ ‘‘Answer. No.” 
Do you remember that question and answer? 

A. Yes, sir—and that was true, too. 

Q. ‘‘Question. Where is the nearest and_ best 
market for the timber on the land at the present 
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time?”’ “Answer. Lewiston, Idaho.’’ Do you re- 
member that question and answer? 

A. T don’t remember that answer. 

Q. ‘‘Question. Did you pay out of your own in- 
dividual funds all the expenses in connection with 
making this filing, and do vou expect to pay for the 
land with your own monev?”’ ‘‘Answer. Yes, sir.”’ 
Do you remember that answer being made? 

A. Yes, sir, I remember that. 

Q. The next question: ‘‘Where did you get the 
money with which to pay for this land, and how long 
have you had it in vour actual possession?’’ ‘‘An- 
swer. Earned it in my trade. About a year and a 
half.’ Do you remember that question and answer? 

A. Yes, | remember that. 

Q. It wasn’t true, was it? 

A. Well, I figured that my worldly goods were a 
great deal more than that, and if I didn’t have it in 
spot cash [ was certainly good for that much. 

Q. Was that argued out to you before you went 
there? 

A. No; there was nothing said about that. 

Q. It was just a spontaneous conclusion you came 
to when you saw that question ? a, Wes 

Q. And the very money you had paid in the land 
office you had obtained at the bank a few minutes be- 
fore? A. The actual cash, yes. 

Q. Now, how long after you made your final proof 
did you give security for the money you had gotten? 

A. Well, as 1 remember it was the same day. I 
went right over [925—595] to My. Nickerson’s 
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office, I believe, and signed up the papers. 

@. A mortgage? A. A mortgage and note. 

Q. And do you know to whom the mortgage ran? 

A. Why, it was Mrs. Thatcher—Curtis Thatcher’s 
mother. 

. And did you afterwards sell this land? 

. I sold it here about a year and a half ago. 

To whom? A. To Curtis Thatcher. 

For how much? 

. I got $60.00 in cash out of it. 

. That is all you got out of it? A. Mes seer. 

. Who conducted that transaction for you? 

. Mr. Butler—Attorney Butler. 

. When you took up this timber claim did you 
have any understanding as to how much you were 
to make out of it? 

A. Well, no. I anticipated I would get a couple 
of thousand out of it. I knew people that had gotten 
$1500.00 or $2,000.00 out of their claims, and I 
anticipated a similar amount. 

@. Will you name some of those people that you 
knew that had sold their claims at that time? 

A. Well, there was Austin Justice. 

Q. To whom did he sell? 

A. I haven’t the slightest idea—some land com- 
pany. 

®. Who else? 

A. And there was a brother in law of his, I dis- 
remember his name, though, and as near as I remem- 
ber a man by the name of Forbes, living up in that 
vicinity. 
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Q. You didn’t know to whom they had sold, 
though ? ix ¥ dich not. 

Q. Didn’t you have any arrangement with Mr. 
Robnett with reference [926—596] to selling this 
claim ? A. I gave Mx. Robnett an option on it. 

Q. And when was that? 

A. Well, that was a year or so after I had filed on 
it—made final proof. 

Q. And when was the option? What were you to 
vet for it? 

A. Well, he was to sell it at the best figure he could 
possibly get, and he was to get his commission out of 
it. 

Q. Wasn’t the arrangement with Mr. Robnett that 
you were to get $500.00 over and above what it cost 
you? 

A. There was no set amount—there was no given 
amount. I would have willingly sold. 

Q. And wasn’t that arrangement made before you 
ever filed on the land? 

A. No, sir, absolutely not. There was no arrange- 
ment at all. 

Mr. GORDON.—We offer in evidence the timber 
and stone lands sworn statement of John E. Nelson, 
dated February 24th, 1903, the nonmineral affidavit 
of John E. Nelson, the testimony of John E. Nelson 
given on final proof, the cross-examination of John 
EK. Nelson given on final proof, all of which papers 
the witness Nelson has identified, the testimony of 
the witnesses at final proof, and the cross-examina- 
tion of them, the notice of publication, the receiver’s 
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receipt and the register’s certificate, dated May 
22d, 1908, a certified copy of the patent issued to 
John EK. Nelson, dated August 3d, 1904, all relating 
to the entry of the northeast quarter of section 24, 
township 39 north, of range 2 east, Boise meridian. 

Mr. TANNAHILL.—tThe defendants severally 
object to each and all of the documents offered in 
evidence, in so far as they relate to bills No. 388 and 
407, upon the ground that they are irrelevant and 
immaterial, the entry not being involved in either 
of these actions. And the defendants severally ob- 
ject to the final proof papers being admitted in evi- 
dence in support of either of the actions, and espe- 
cially the testimony [927—597] of the claimant, 
John E. Nelson, the cross-examination of the claim- 
ant, John HK. Nelson, the testimony of the witness 
Edward L. Knight, the cross-examination of the wit- 
ness Edward L. Knight, the testimony of the witness 
William B. Benton, the cross-examination of the 
witness William B. Benton, the affidavit of Edward 
L. Knight, and the proof of publication; upon the 
ground that the papers relate to the final proof, and 
matters occurring after the filing of the sworn state- 
ment are irrelevant and immaterial. The defend- 
ants severally waive any further identification of the 
papers offered. 

Said documents were thereupon marked by the 
Reporter as Exhibits 24, 24A, 24B, 240, 24D, 24K, 
241", 24G, 24H, 241, 247, 2418, 241, 24M, and 24N. 

Mr. GORDON.—Q. Did I understand you to say 
that some time after you made your proof you went 
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to Mr. Cox’s office and signed a note for the money 
that you had received? 

A. No, sir; I didn’t go to Mr. Cox’s office. 

Q. Well, whose office? 

A. Nickerson—John Nickerson. 

Q. And you gave a note—to whom was it? Cur- 
tis Thatcher? 

A. Curtis Thatcher. No—it was Mrs. Thatcher— 
his mother. It wasn’t Curtis Thatcher; it was Mrs. 
Thatcher. 

Q. And that is the only note you gave in the trans- 
action ? 

A. That is the only one I remember of giving. 

@. And subsequently you made a deed to Mrs. 
Thatcher ? APY es, e1r. 

Q. Did you ever know Mr. Curtis Thatcher in this 
transaction at all? Did you ever get any money 


from him ? A. At the time of the filing, or since? 
Q. Any time—except the money you got when you 
sold your land? A. No, sir. 


Q. And did you get the $70.00 that you referred 
to from— [928—598] A. $60.00. 

Q. —%60.00, from Curtis Thatcher ? 

a Yes, sir, | got a check from him. 


Cross-examination. 
(By Mr. TANNAHILL.) 

Q. Mr. Nelson, did you have any contract or agree- 
ment that you would sell your land to anyone, prior 
to the time you filed your sworn statement? 

A. No, sir. 


Q. Or prior to the time you made your final proof ? 
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A. No, sir. 

Q. How long after you filed your sworn statement 
and made your final proof was it that you did sell 
vour land? A. How long afterwards? 

Q. Yes? 

A. Well, it must have been pretty close to six 
years. 

Q. You paid taxes on it during all that time, did 
you? A. No, I didn’t pay taxes on it. 

Q. Did you give anycne else an option on it besides 
Mr. Robnett? 

A. Yes; I gave an option to a partner of Joe 
Payne’s— Washburn. 

Q. Washburn ? A. Mr. Washburn. 

(). Did you give an option to anyone else? 

A. Not that I remember of. 

Q. Did you ever have any talk with either Kester, 
Kettenbach or Dwyer about it? A. Never. 

@. You had no contract or agreement with them 
in any way in relation to the claim? 

A. I never knew them in the transaction at all. 

Q. Was there any contract or agreement that you 
would sell your land to either Curtis Thatcher or 
Eliza W. Thatcher, prior to the time [929—599] 
you filed your sworn statement? &. No; sin 

@. Or prior to the time you made your final proof? 

A. There was nothing said about it at all. 

Q. There was no understanding to that effect? 

A. No. 

@. Then the affidavit you made at the time you 
filed your sworn statement, that ‘‘I have made no 
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other application under said acts; that I do not apply 
to purchase the land above described on speculation, 
but in good faith to appropriate it to my own ex- 
elusive use and benefit, and that I have not, directly 
or indirectly, made any agreement or contract, or in 
any way or manner, with any person or persons 
whomsoever, by which the title I may acquire from 
the Government of the United States may inure in 
whole or in part to the benefit of any person except 
myself,’ that affidavit was true at the time you made 
it, was it? 

A. I have made no contract with anybody. In 
fact, J haven’t mentioned the subject of selling, be- 
cause I expected to hold it a reasonable length of 
time in order to realize something, and get a good 
figure for the same. 


. And it is still true? 
. Yes, sir. There has been no agreement made 
at all to sell. 
Redirect Examination. 
(by Mr. GORDON.) 

Q. You never paid any interest on that note, 
either? It was all fixed up at final settlement, was 
it? [980—600] 

A. It was fixed up at final settlement. I had been 
notified several times that the interest was due. 

Q. By whom were you notified? 


Q. Then the affidavit was true? A. Yes, sir. 
(). True at the time you made it? A. Megesir. 
@. And true at the time you made final proof? 
A. Yes, sir. 

Q 

A 
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A. By Curtis Thatcher. 

At this time a recess was taken until two o’cloek 
P.M. [931—601] 


At two o’clock, P. M., the hearing was resumed. 


[Testimony of Charles W. Taylor, for Complainant. | 

CHARLES W. TAYLOR, a witness called on be- 
half of the complainant, being first duly sworn, tes- 
tified as follows, to wit: 

Direct Examination. 

(By Mr. GORDON.) 

.Q. Your name is Charles W. Taylor? 

A. Charles W. Taylor. 

Q. Where do you reside, Mr. Taylor? 

A. Now, I am fifteen miles from Asotin, up on 
the flat. 
. Where did you reside in April, 1904? 
. I was in the Cloverland country then. 
. Is that in Washington? A, Wes, sar: 
Are you a brother of Edgar J. Taylor? 
Yes, sir. 
Were you married in 1904? A. No, sir. 
Are you married now? A. No, sir, not yet. 
. Did you know Jackson O’Keefe? 
. Yes, sir, 
. Was that his name, or did he have a middle 
initial ? 

A. I don’t know whether he had a middle initial 
or not; J. O’Keefe is all I know. 

@. Was he a relative of yours? A. Uncle. 

@. What business was he engaged in in the fall 
of 1903 and the spring of 1904? 
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A. He was in the irrigation business. [932—602] 

@. Was he connected with some company ? 

A. Him and Mr. Kester was together. 

Q. What Mr. Kester? A. George. 

Q. George H. Kester? A. Yes, si. 

Q. Now, I say, were they connected in some com- 
pany, or were they just a partnership? 

A. Just a partnership, I guess, was the way [ un- 
derstood it. 

Q. You took up a timber claim in April, 1904, did 
you not? 

A. Yes, sir, I guess it was somewheres along there. 

Q. I show you timber and stone land sworn state- 
ment, dated April 25, 1904, signed Charles W. 
Taylor, and ask you if you signed that paper and 
filed the same in the land office about the date it 
bears ? A. Yes, sir. 

Q. 1 show you the nonmineral affidavit of the 
same date, signed Charles W. Taylor. Is that your 
signature to that paper? A. Yes, sir. 

Q. I show you the testimony of Charles W. Taylor, 
given on final proof, July 11, 1904, and ask you if 
that is your signature to that paper? A, Yes, sir. 

Q. I show you the cross-examination of Charles 
W. Taylor, taken at the same time. Is that your 
signature to that paper? A. Yes, sir. 

Q. And all those papers were filed in the land office 
at Lewiston, were they not? a. Yess gir 

Q. Mr. Taylor, who first spoke to you about tak- 
ing up a timber claim ? 

Mr. TANNAHILL.—The defendants severally 
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object to any evidence of the witness relative to his 
taking up a timber claim, in so farasit [933—603] 
relates to bills No. 406 and 407, on the ground that 
it is irrelevant and immaterial, his entry not being 
involved in those particular actions. 

Thereupon, upon request, the last question was 
repeated by the stenographer. 

A. Mr. O'Keefe. 

. Mr. Jackson O’Keefe ? 

A. Jackson O’Keefe, yes, sir. 

Q. How long was that before you did take up a 
timber claim ? 

A. Well, I don’t remember exactly. It wasn’t 
such a great long time though; I don’t remember just 
how long it was. 

Q. Wasn’t it the fall before you took it up in the 
following spring ? A. It was in the fall, I think. 

Q. What did he say about taking up timber 
claims ? 

Mr. TANNAHILL.—We object to that, on the 
ground that it calls for a statement of a party who 
is now deceased, not a party to the action, and a 
conversation not in the presence of either of the de- 
fendants, and they can in no way be bound by the 
same. 

Thereupon, upon request, the last question was re- 
peated by the stenographer. 

A. He just simply asked me if I didn’t want to 
take up a timber claim. He said he was going to 
take up one, and wanted me to go with him, some- 
thing to that effect. 
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Q. Did he say anybody else was interested with 
him in taking up timber claims? 
A. No, sir, not at that time he didn’t. 
Q. Well, what else was said about taking up a 


timber claim? A. At that time? 
Q@. Yes. 
A. He wanted me to tell—to see my brother. 
Q. That was Edgar J. Taylor? [934604] 
A. Edgar J. Taylor. 
Q. Who else? 
A. Joseph H. Prentice, and Edward Dammarel. 
@. Where were you employed at that time? 
A. I was working for O’Keefe and Kester at 


that time. 

Q. George H. Kester? A. Yes, sir. 

Q. Who were the Mr. Prentice you have men- 
tioned, and Mr. Dammare] employed by? 

A. Well, I don’t think they was—I don’t know— 
I believe—I am not positive, but I believe Mr. Dam- 
marel was working in a store at Cloverland, but I 
am not positive of it; I don’t know whether he was 
working for anybody at that time. 

Q. Where was your brother working ? 

A. I don’t remember whether he was working 
down town or up on the flat somewhere. 

@. Was he employed by Myr. Kester and Mr. 
O’Keefe ? 

A. I don’t think he was at that time; he might 
have been; but I don’t believe he was. 

Q. What else was said in that conversation about 
taking up a timber claim? 
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A. Well, I don’t know as there was anything else 
said more than he just wanted me to go up and see 
these parties. 

@. Who was to furnish the expenses and the money 
to purchase the claim ? 

A. He was to let me have the money. 

Q. What were you to do with your claim after you 
had made proof on it? 

A. At the time he spoke to me siti that, the first 
coliversation he had with me about he would fur- 
nish me the money, he told me that he would buy 
the claim of me. [9385—605 ] 

. How much was he to give you, over and above 
the expenses ? A. He was to give me $150.00. 

Q. That was the first conversation you had with 
him about timber claims? A. Yes, sir. 

Q. What were you to tell Mr. Dammarell and My. 
Prentice and your brother when you were to see them 
about taking up a timber claim? 

A. I was to tell them the same thing he told me. 

Q. Did you see them? A. Yes, sir. 

@. Did you tell them the same thing? 

A. I think I did, as near as I could remember it. 

@. Now, did Mi. O’Keefe later than that tell you 
that somebody was going to take up claims with him, 
or something to that effect? 

A. He did later, yes, when we started for the 
timber. 

Q. What did he say? 

A. He said that George Kester and some more of 
them was taking up claims. 
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Q. Was that the way he said it? 

A. Somewheres like that, as near as 1 can remem- 
ber now. 

@. Did he tell you that Kester was taking up 
claims for himself, or that he was taking other people 
in there to take claims up for him? 

Mr. TANNAHILL.—We object to that as leading 
and suggestive, and calling for the conclusion of the 
witness. 

A. He said that George Kester was going in there 
with a crowd to take up claims; I don’t remember 
whether he said he was taking them up for himself, 
or just how he did say it. 

Q. Now, how long after that conversation did you 
start for the timber? Oh—did you agree to take that 
timber claim up in compliance with those arrange- 
ments ? A. Yes, sir. 

Q. With Mr. O’Keefe? [936—606] 

A. Yes, sir. 

Q. And how long before was that, before you 
started into the timber? 

A. Well, I don’t remember exactly; it was some- 
wheres in the neighborhood of two or three weeks 
though. 

@. And then you did go to inspect this timber, did 
you? A. Yes, sir. 

Q@. And who went with you? A. From home? 

Q. Yes, from home. 

A. There was Mr. O’Keefe, and myself, and my 
brother Edgar J. Taylor, and Joseph Prentice, and 
kd. Dammarell. 
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Q. Did you meet Mr. O’Keefe at the depot? 
A. Yes, sir, I met him there at the depot at Lewis- 


@. Where did you start from? 

A. We left,—we came from Asotin. 

Q. To Lewiston? A. To Lewiston, yes, sir. 

Q. Did all of you come together? 

A. No. Mr. O’Keefe, Mr. Dammarell, and Mr. 
Prentice came down in the morning, and my brother 
and I didn’t come down until after noon. 

Did you join them here then? A. Yes, sir. 
. Did you start for the timber that afternoon? 

. Yes, sir, that day. 

. Where did you go? A. To Orofino. 

. Did you go by train to Orofino? 

. Yes, sir. 

. Who paid the expenses of that trip? 

. Mr. O’Keefe. 

. Did he buy you a round trip ticket? [987— 
607 | A. No, sir. 

Q. When you got to Orofino did you go the rest 
of the way by train? 

A. No, sir, we went horseback, some of them went 
horseback, two of the boys went horseback, and the 
rest of us went in a hack. 

@. How far did you go? 

A. Went to Pierce City that way. 

Q. How far is that from Orofino? 

A. About thirty miles, or thirty-five, something 
like that, I should judge. 

Q. Did you go still further on then? 
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xy Yes, sir. 

Q. Well, how much further did you go? 

A. Well, I dou’t know how far they called it from 
there,—seven or eight or ten miles. 

Q. How did you traverse that route? 

A. Horseback. 

Q. Who arranged for the carriages and the horses 
for the party on that trip? 

A. Mr. O’Keefe and I went and spoke for the rigs 
ourselves. 

Q. Did you pay any of the expense of the rigs? 

my No, sir. 

Q. Not even for your own? A. No, sit. 

Q. I mean not even your own share? 

A. No, sir. 

Q. How long were you in going from Lewiston 
and returning to Lewiston, how long were you away? 

A. We was gone two or three days; I don’t re- 
member now just how long we was gone. 

Q. And vou paid none of that expense whatever 
of your trip? A. No, sir. [938—608 ] 

Q). Then did you return to vour home at Asotin? 

A. Yes, sit. 

Q. And you did not file for several months later? 

A. It was some time; I don’t remember just how 
long it was,—some time afterwards. 

Q. Well, you went to look at the land some time 
the latter part of October, did you not, some time 
in October? 

A. Just before the fair started here that fall; I 
don’t remember whether it was in October, I think 
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it was though. 

Q. And you filed on this claim in the following 
March? A. Yes, sir. 

Q. You remember that? A. Yes, sir. 

Q. Now, who notified you of the time to file on 
the claim? A. Mr. O’Keefe, I think. 

Q. Before we get to that though, I will ask you 
who located you on the claim? Who went over the 
claim with you? A. Mr. William Dwyer. 

Q. The gentleman present? A. Wes) ar: 

@. Did you have any arrangement with him about 
paying a locating fee? 

A. Not at that time; no, sir. 

). Did you ever have any arrangement with him? 

A. I never talked with him at all until after I 
came to Lewiston. 

@. And you came to Lewiston to make your filing? 

A. Yes, sir. 

Q. Do you remember who advised you? Did you 
say Mr. O’Keefe advised you of the time to come 
to Lewiston to make your filing? 

A. I think he was the party. 

@. And how long were you in Lewiston before 
you filed? 

A. I was here three or four days, I think, if I re- 
member right, [989—609] before I got in, pretty 
near a week, something like that. 

Q. Did you stand in a line at the land office? 

A. Yes, sir. 

Q. How long were you in that line? 

A. Between three and four days and a week. 


. 
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Q. Do you remember what number of place you 
held in the line? 
. No, I don’t remember now. 
. As near aS you can remember. 
. Ten or twelve. 
. Who was in front of you, do you remember ? 
. | don’t remember. 
. Who stood immediately behind you? 
. I think it was my brother, but I am not posi- 
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. Who prepared your sworn statement and other 
papers you filed in the land office. 

A. Mr. O’Keefe; I suppose he did, he handed them 
to me. 

Q. He brought them to you? A. Yes, sir. 

Q. Where were you when he brought them to you 
in the line? 

A. Up in the hall there somewhere; I don’t re- 
member whether I was right in line or not. 

(). To you while you were in line? A. Yes, si. 

Q. Waiting to get in the land office? 

A. Yes, sir. 

Q. You paid a filing fee at the land office when 
you filed, did you? m. Viese sir 
. Where did you get the money for that fee? 
. I got that from Mr. O’Keefe. 
. He gave it to you? A. Yes, sir. [940—610] 
. You didn’t have to ask him for it, did you? 
p wo; Sir. 
. ‘He brought it to you and gave it to you for 
that purpose? AZ Y Gs) eir. 
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Q. And after you filed, in the course of a couple 
of months it came time to make final proof, is that 
correct? A. Something like that, ves, sir. 

Q. Who notified you of the time to make final 
proof ? 

A. Well, there was a paper published, either when 
the time to make final proof or the time to file, I 
ain’t sure which, but I believe the paper stated when 
we was to make final proof, if J am not mistaken. 

Q. Then you came down to the land office, did you, 
again? A. Yes, sir. 

Q). Did anyone come with you at that time? 

A. Yes, sir, the same crowd that had been with 
me all the time. 

Q. That was Mr. Prentice, and Mr. Dammarell, 
and your brother? AS Wes, sir: 

Q. Did vou see Mr. O’Keefe on that occasion? 

A.. Yes, sir. 

@. Do you remember how much money you paid 
in the land office when you made your proof? 

A. I don’t remember now just the exact amount, 
no. 

Q. Wasn’t it about $400.00? 

A. Somewheres, four hundred and something. 

Q. Where did you get that money? 

A. From Mr. O’Keefe. 

Q. Did you have to ask him for it, or did he bring 
it to you? A. I hadn’t asked him for it at all. 

@. And you paid that money into the land office? 

A. Yes, sir. 

Q. Now, was there any discussion at that time 
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between you and Mr. [941—611] O’kKecfe or any- 
one else as to where you should say you received 
that money, what you should say about it? 

me (NO; Sir. 

Q. Did you go over the final proof papers with 
anyone, the questions contained in there, as to what 
you should swear to on that occasion? 

A. I don’t remember that I did. 

Q. Now, did I ask you what you were to do with 
this land, in your first conversation with Mr. 
O’Keefe, what you were to do with this land to 
make that $150.00? A. What I was to do with it? 

Q. Yes. A. I was to sell it to him. 

Q. Were you to sell it to him or to someone else? 

A. Well, he was the one I was dealing with; he 
never told me about selling to,—never mentioned 
nobody else’s name about me selling it to. 

@. Did he give you to understand that he was act- 
ing for someone else? A. No, sir, not then aft all. 

Q. Did he later? 

A. Later on he told me he couldn’t do what he 
had agreed to. 

Q. Now we will get to that after while. Did he 
tell you he was carrying on that transaction for Mr. 
Kester? 

A. No, sir, he didn’t say it in that way; that him 
and Mr. Kester was taking up this land. 

Q. Was that the way he said it? 

A. Something like that. 

@. And that you were to convey it to him to get 
the $150.00? A. Something like that. 
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Q. Do you remember that when you came down 
to the land office and [942—612] made proof that 
you swore to certain statements? 

A. Yes, sir, [ think I did. 

Q. Now do you remember this question being 
asked you: ‘‘Did you pay out of your own individual 
funds all the expenses in connection with making 
this filing, and do you expect to pay for the land with 
your own money?’’ ‘‘Answer. Yes. Yes.’’ 

A. Yes, sir. 

Q. Was that true or was it false? 

A. Well, I had borrowed the money and given my 
note for it. 

Q. I know, but I asked you was that true or was 
it false? 

A. About me paying for it with my own money? 

Q. Yes. 

A. Well, I don’t know hardly how you would call 
it; I gave my note for the money. i: 

Q. How you borrowed: the money, or had he just 
furnished you the money to take the claim up for 
him ? 

A. Well, he let me have the money and took my 
note for it. 

Q. I know, but answer my question. 

A. And I was to sell it to him after I got the 
patent for it. 

Q. But that arrangement was made before you 
ever went to see the land, is that correct? 

A. Yes, sir, but he changed that though, contra- 
dicted himself, and said he couldn’t do that. 
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Q. When did he make that statement? 

A. That he couldn’t—? 

Q. That he couldn’t do it. 

A. When we was on the road to the timber. 

Q. Did he tell you who had advised him that it 
couldn’t be done that way? A. Yes, sir. 

Q. Who? A. George Kester. [943—613] 

Q. But vou proceeded on the same old understand- 
ing or arrangement did you not? 

A. Well, sir, after I got my receiver’s receipt I 
turned it over to him. 

Q. I mean you kept right on taking up the timber 
just the same as though he hadn’t said that, didn’t 
you? 

A. Yes, sir, went right on and took up the timber. 

Q@. And you intended to convey to him just the 
same? A. Yes, sir. 

Q. Now, what did he tell you when he made that 
statement? What is the exact language, as near as 
you can remember it? 

A. That last question I just answered about—? 

Q. The statement he made to you on the way to 
the timber. 

A. He said that he couldn’t,—he said,—he told 
us that he would give us $150.00 for them after we 
had proved up. 

(). Give you $150.00 for what, did he say? 

A. For the claims, and he said he couldn’t do that. 

(). Did he say it just that way? 

A. Well, as near as I remember it, that George 
told him he couldn’t make no agreement of that kind, 
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or something to that effect. 

Q. Do you remember this question being asked 
you at the land office when you made your proof, 
question 17: ‘‘Where did you get the money with 
which to pay for this land and how long have you 


had the same in your actual possession?’’ ‘‘An- 
swer. I earned a part of it and borrowed the balance. 
About two weeks.”’ A. Yes, sir. 


Q. Was that true or not? 

A. That is the question I answered. 

Q. That wasn’t correct though, was it? 

A. No, sir, I had got the money that day. 

@. And you had gotten it from Mr. O’Keefe? 
[944—614 ] A. Yes, sir. 

@. Did you see where Mr. O’Keefe got the money 
from? A. No, sir, I didn’t see where he got it. 

@. Were you with him when he received it? 

A. No, sir. 

Q. And you took the very money he gave you and 
paid it into the land office and made your proof with 
it, did you? A. Yes, sir. 

Q. Who told you to make that statement, if any- 
one? A. He told me that himself. 

Q. They gave you a receipt for the money you 
paid. in the land office, did they not? 

A. I got a receipt from the land office that day; 
yes. 

Q. What did you do with that receipt? 

A. I laid it home some place. 

Q. I know, but you haven’t had it home all the 
time, have you? A. No, sir. 
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Q. Tell us what you did with it the day you re- 
ceived it. 

A. The day I received it I took it home with me. 
A couple of days afterwards, either the next day 
or the second day, I turned it over to Mr. O’Keefe. 

Q. Did he bring it to vou again? A. Yes, sir. 

Q. When was that? 

A. Well, I don’t remember just when it was; it 
was the first time that there was any inspectors 
around,—I think it was O’Fallon— 

Q. And Goodwin? A. Goodwin. 

Q. Did Mr. O’Keefe come to see you? 

A. He came by my place where I was living in 
town and told me them parties was around and he 
would hand it back to me. 

Q. What did he say when he gave it back to you? 
[945—615 | 

A. He told me to keep it until that thing was set- 
tled. 

Q. And what further did he say? 

A. He said, I have an idea, that it would look as 
though I still owned the claim yet, or something to 
that effect. 

@. And you had already conveyed the claim, hadn’t 
you? A. Yes, sir. 

Q. And did he tell you what to tell the inspectors 
if they came to see you? 

A. He told me to tell them J had my receipt and 
the claim was mine. 

Q. When you made him a deed, when you made a 
deed to this claim, was anything said about recording 
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the deed ? A. Yes,ssir. 

@. What was said? 

A. He said he wouldn’t record it until the patent 
come from the land office, something like that. 

@. Who said that? A. Mr. O’Keefe. 

Q. Now, did you get your $150.00? A. Yes, sir. 

Q. When did you get that? The day you made 
proot ? A. A couple of days afterwards. 

Q. Who gave it to you? A. Mr. O’Keefe. 

Q. Did you make the deed the same day? 

A. The day I got the $150.00? Yes, sir. 

@. Do you know to whom the deed ran, who the 
grantee in the deed was? 

A. Mr. O’Keefe, if I remember right. 

Q. Did you ever make more than the one deed to 
that piece of property ? A. No, sir. 

Q. Now, state what was said when you made the 
deed with reference [946—616] to the transac- 
tion ? 

A. About all that was said, he said he wouldn’t 
record it until after the patents came from the land 
office. 

Q. Where was the deed made and signed ? 

A. In Mr. Bailey’s office at Asotin, an attorney 
there. 

Q. Was Mr. O’Keefe there ? A. Yes, sir. 

Q. State what was said. Did he just take you 
down there and you signed the deed, or was any ar- 
rangements made, any talk about price or anything 
of the kind when you made that deed? A. No, sir. 

@. You just went down there and made the deed 
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and he gave you $150.00? 

A. He didn’t give me the money there; he gave it 
to me when we went to his office. 

Q. I mean about the same time. A. Yes, sir. 

Q. There wasn’t any dickering about price or any- 
thing of that kind? 

Mr. TANNAHILL.—We object to it as leading 
and suggestive. 

Mr. GORDON.—Q. Was there? A. No, sir. 

Q. Did you ever talk to Mr. George Kester about 
this timber claim ? A. No, sir. 

Q. Or Mr. William Kettenbach ? A. No, sir. 

Q. Now, when was anything said about paying a 
locating fee ? 

A. Well, I think, if I ain’t mistaken, Mr. O’Keefe 
told us either on the road to the timber or when we 
came back from the timber, I am not positive. 

Q. What was said? 

A. He said we would have to pay $100.00 location 
fee. 

Q. When did you pay that location fee? [947— 
617] A. The day we proved up, I think. 

Q. To whom did you pay it? 

A. Paid it to Mr. William Dwyer. 

Q. From whom did you get the money to pay that? 

A. Mr. O’Keefe. 

Q. Did you get that at the same time you got the 
money to make proof? 

A. No, I think we got that first; I am not positive 
though. 

(). Was it the same day ? 
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A. I think it was; I am not sure. 

Q. Did you ask him for it? A. No, sir. 

@. Now, state the transaction, will you? State 
what he said and did. 

A. He just handed me $100.00 and told me to pay 
that to the locator; that was all there was said. 

Q. Do you remember what the denomination of 
the money was that he gave you? A. It was a bill. 
. What kind of a bill? 

. A hundred dollar bill. 

Was it a new bill or an old bill? 

It was a new bill. 

A brand new bill? 

. Yes, sir, I think it was; it looked like it. 

Had it ever been folded? 

I don’t remember whether it had or not. 

. And you gave that to Mr. Dwyer? 

. Yes, sir. 

. At the time this money was given to you, did 
you give any note or any other evidence of indebted- 
ness? A. Nothing but just a note. [948—618] 

Q. When was that? 

A. That was signed up the day we got the money, 
I think, a joint note, my brother and me together. 

Q. Was that before or after proof ? 

A. I don’t remember; it seems to me like it was 
the day that— 

Q. I mean, if it was the same day was it before or 
after proof on the same day. 

A. Before, I think; I am not positive though that 
it was the same day. 
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Q. Now, do vou remember of testifying at the trial 
of these defendants Kester, Kettenbach and Dwyer, 
at Boise, in February of this year? A. Yes, sir. 

@. And do you remember, before going down to 
that trial, whether or not you had ever read the 
record of your testimony in the former trials of 
Kester, Kettenbach and Dwyer ? 

A. I read a part of it. 

Q. Where did vou get that testimony ? 

A. From the prosecuting attorney at home. 

@. What is his name? A. Shaughnessy. 

@. Where did you get it, and state the circum- 
stances of your getting it. 

A. He handed it to me one day and told me to read 
mt. 

Q. Is he the law partner of Mr. Tannahill? 

A. J think he is. 

@. And how far from where you live did Mr. 
Shaughnessy live? 

A. Mr. Shaughnessy lives over here at Clarkston, 
1 think, but at that time I was living four mile and 
a half from town. 

Q. Did he bring it out to your place? 

A. Yes, sir. He was going by there, him and the 
deputy sheriff, somewhere, and I was ready to go off 
myself, and they went one road and [949—619] I 
went the other. 

@. Did he make any statement when he handed it 
to you? 

A. Just handed it to me and told me to read it, and 
| told him I would if I had time. 
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@. You did read it, didn’t you? 

A. I didn’t read it all; I read part of it. 

Q. Did you finish it when you got down to my 
office in Boise later? 

A. No, sir; I had the opportunity, but— 

Q. I will ask you whether or not you proceeded in 
the matter of taking up this claim and disposing of 
it just the same as you had your understanding and 
arrangement with O’Keefe the first time you talked 
with him ? A. Yes, sir. 

@. And the second statement of Mr. O’Keefe’s, on 
the way to the timber, that he couldn’t make an agree- 
ment, did that affect your understanding as to what 
was to become of the claim in any way ? 

A. There was nothing more said about it at all. 

Q. I say did that affect your understanding as to 
the first arrangement you had with him? 

A. Well, I considered it all off then for the time 
being, that is, considered that there was no obliga- 
tion then at that time; that is the thought I gave it. 

@. You didn’t have any money to buy a timber 
claim, did you? A. No. 

Q. And there never was another word said to you 
about buying that claim, was there? A. No, sir. 

@. And when he gave you the money you just 
turned the final receipt over to him, is that correct ? 

A. Yes, sir, a couple of: days after I got it. 

@. And when he wanted you to make a deed he 
brought it down to you and gave you $150.00 and you 
signed it, isn’t that correct? [950—620] 

Mr. TANNAHILL.—We object to that as leading 
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and suggestive. 

A. Yes, sir. 

Mr. GORDON.—Q. Have you ever been inter- 
viewed about your testimony in this case by any of 
the defendants? 

A. Have they ever talked to me about it? 

Q. Yes. A. No, I don’t think they have. 

@. Are you sure of it? 

A. I have talked to all of them that I was 
acquainted with. 

Q. When did you talk with them? 

A. Oh, I talk to them every time I meet them, 
speak to them and talk to them. 

Q. Was anything said about how you should tes- 
tify in this case? A. No, sir. 

Q. Has it ever been argued with you by any of 
them that your testimony wasn’t correct, that you 
had given at the former trial ? 

A. You mean have they ever told me I didn’t tes- 
tify correct ? 

Q. Yes. A. No, si. 

Mr. GORDON.—We offer in evidence timber and 
stone land sworn statement, signed Charles W. 
Taylor, dated April 25, 1904, the nonmineral affidavit 
of Charles W. Taylor, the testimony of Charles W. 
Taylor given on final proof, the cross-examination 
of Charles W. Taylor given at the same time, all of 
which papers have been identified by the witness, 
the testimony of the witnesses on final proof, the 
cross-examination of them, the notice for publication, 
the receiver’s receipt, and the register’s certificate, 
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dated July 11, 1904, certified copy of: the patent is- 
sued to Charles W. Taylor, December 31, 1904, all 
relating to the entry of lots 1 and 2, and the east half 
of the northwest quarter of section 30, in township 
38 north, of range 6 east, Boise Meridian. [951— 
621] 

Said above mentioned documents were thereupon 
marked by the stenographer as Exhibits 25, 25A, 25B, 
25C, 25D, 25H, 25, 25G, 25H, and 251. 

Mr. TANNAHILL.—The defendants severally 
object to any of the papers being introduced in evi- 
dence in so far as they relate to bills No. 406 and 407, 
on the ground and for the reason that the entry is 
not involved in these two particular actions. The 
defendants also severally object to the final proof 
papers being received in evidence in support of 
either of the bills, and especially the testimony of 
Charles W. Taylor, the claimant, the cross-examina- 
tion of Charles W. Taylor, the claimant, the testi- 
mony of William Dwyer, and the cross-examination 
of William Dwyer. The testimony of one witness — 
seems to be missing. 

Mr. GORDON.—I didn’t have the rest of them, 
Mr. Tannahill. 

Mr. TANNAHILL.—AI] right. And the proof 
of publication, upon the ground that they relate to 
the final proof and matters occurring long after the 
filing of the sworn statement, and are irrelevant and 
immaterial. The defendants severally waive any 
further identification of the papers just offered. 

Mr. GORDON.—Q. Now, do you remember, the 
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first talk you had with Mr. O’Keefe, exactly what he 
said his connection with Mr. Kester was? 

Mr. TANNAHILL.—We object to the question 
upon the ground that it assumes that the witness has 
testified that Mr. O’Keefe said there was some con- 
nection with Mr. Kester, while the witness has testi- 
fied to the contrary. There was nothing said about 
it. 

Mr. GORDON.—Answer the question. 

Thereupon, upon request, the last question was re- 
peated by the stenographer. 

A. The first talk he ever had with me, about all I 
remember he said when he spoke about Kester’s name 
at all was that him and Kester was going into the 
timber to take timber; that is as near as I can get 
[952—622] atit, as much as J remember about it. 

Q. I will ask you whether or not you made this 
statement: That he and George H. Kester were in 
together, and that they were going to get some par- 
ties to take up timber claims for Kester? 

A. Well, he may have said that, but it has been so 
long ago that I have about forgot a whole lot of this. 
He may have said it, and I ain’t positive of it now. 

Q. Do you remember making an affidavit, Mr. 
Taylor, before Mr. O’Fallon and Mr. Goodwin in 
July, 1905? 

A. I believe I did make a statement before them 
in Boise. I think that was in July; I am not posi- 
tive. 

Q. Was that a voluntary statement that you made 
to them? 
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. It was in what they called their sweat-box. 

. Did they call it the sweat-box ? 

. They didn’t call it the sweat-box, no, sir. 

. Well, did they sweat you? 

. Well, it was pretty warm in there for awhile. 
. Well, what did they do? Did you tell them any 
different story than you have told here? 

A. I don’t remember, but I think I told them about 
the same thing, as near as I can remember. 

Q. You told them the truth, didn’t you? 

A. I aimed to. 

Q. And you have told the truth here, have you not? 

A. That is my calculation. 

Q. Did they have to use any pressure to get you 
to make a statement similar to the one you have made 
here? 

A. They told me if I didn’t, if I wasn’t careful 
they would send me to the penitentiary. 

Q. If you weren’t careful about what? 

A. About what I said. [953—623] 

Q. Did they show any indication that they wanted 
vou to tell anything but the truth? 

A. Well, I don’t know; the truth seemed to be 
what they was after. 

Q. You didn’t want to tell anything about it, did 
you? 

A. I didn’t want to tell anything more than J had 
to. That was the first time I had ever been in court, 
and they looked pretty big to me. 

Q. There hasn’t been any pressure brought upon 
you to testify in this hearing, has there ? 
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A. No, sir. 

Q. You haven’t been intimidated in any way, have 
you? A. Not a bit. 

Q. And there has been no disposition shown to 
have you tell anything but the truth, has there? 

A. No, sir. 

Q. Either at this hearing or at the time you ap- 
peared, in February last, as a witness for the Gov- 
ernment against the same defendants? 

A. No, sir. 

Q. Did you give Mr. O’Fallon and Mr. Goodwin 
practically the same statement that you have given 
here? 

Mr. TANNAHILL.—We object to that, on the 
ground that the statement is the best evidence, and 
the witness has a right to examine the statement be- 
fore he answers such a question as that. It is very 
hard for anyone to remember five years back what 
kind of a statement he made, and as counsel has the 
statement in his hand it is right and proper that he 
should hand it to the witness and let him read it over. 

Thereupon, upon request, the last question was re- 
peated by the stenographer. 

A. I think I did, as near as [ can remember. 

Mr. GORDON.—Q. When they told you you had 
better be careful it was that you weren’t going to 
vive them anything? Is that correct? [954—624] 

A. Yes, sir. 

@. I will ask you to look at this affidavit, Mr. 
Taylor, which purports to be an affidavit made by 
you before Mr. O’Fallon July 13, 1905, and ask you 
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if that is your signature to that paper? 

A. Yes, sir. 

Q. Did you read that paper over before you signed 
it? A. No, I don’t think I did. 

Q. Have you ever read it over since ? 

A. This paper? 

Q. Yes. A. No, sir. 

Q. Well, read it over (handing witness affidavit), 
and see if there is anything in that that isn’t true. 

Thereupon the witness apparently read the affi- 
davit. 

Q. That is the affidavit you signed, is it? 

A. Yes, sir. 

Q. And are they the facts as you understood them 
at that time? 

A. Yes, sir. There are a lot of things in there a 
man can’t remember without he would read it over 
though. ; 

Q. Now, does that refresh your recollection as to 
what Mr. O’Keefe told you his connection and rela- 
tions with Mr. Kester were in regard to timber 
claims ? 

Mr. TANNAHILL.—We object to the question, 
on the ground that it calls for a conversation with a 
person who is now deceased, and not in the presence 
of Mr. Kester or any of the defendants. 

The SPECIAL EXAMINER.—Answer the ques- 
tion. 

A. Yes, sir. 

Mr. GORDON.—Q. What did he say about Mr. 
Kester ? 

A. He said that him and Kester was in together, 
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just as that affidavit said there, that they was going 
into the timber to take up claims. [955—625] 

Q. What about other people taking up claims? 

A. Well, that is what he said, that they was, him 
and the parties was going in to take up claims. 

Q. For whom ? A. For him and Kester. 

Q. And who was it your understanding was to get 
your claim ? 

A. Mr. O’KKeefe was to get mine, and he was to 
turn it all over to Kester himself. 

Q. Did you make the same proposition to your 
brother and to Mr. Dammarell and Mr. Prentice? 

Mr. TANNAHILL.—We object to that as imma- 
terial. 

A. Yes, sir. 

Mr. GORDON.—Q. Did they agree with you to 
take up a claim under the same proposition ? 

A. Yes, sir. 

Q. Did you know anything about the financial con- 
’ dition of Mr. Jackson O’Keefe? 

A. No, sir, not very much. 

@. Did you know enough about him to know 
whether or not he was a man that had money to deal 
in timber claims? 

A. No. I know he always had money to do what 
he wanted to with, but how much money he had I 
didn’t know. 

Q. Now, do you remember whether Mr. O’Keefe 
said anything about the $150.00 he was to give Pren- 
tice? 

A. He told me to tell him what he would give him. 
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Q. Was he going to give him that, or was he going 
to credit him with that on his account? 

A. He never said anything to me about that, that 
I know of. JI don’t remember anything about how 
he was to pay him, whether he was to credit him on 
what he owed him, or whether he was to pay him the 
money. [956—626] 

Q. Do you remember whether or not Mr. O’Kcefe 
told you that he intended to give Prentice credit for 
the $150.00 that he was to receive for his claim on 
what he, Prentice, owed the Cloverland Irrigation 
Company ? 

A. I don’t remember whether he did or not. 

Cross-examination. 
(By Mr. TANNAHILL.) 

Q. Mr. Taylor, do you remember making an affi- 
davit before George H. Rummonds, a notary public, 
on the 21st day of January, 1907? 

A. I think I did. T don’t remember what day it 
was, or when it was. 

Q. Look that paper over and the signature, and 
state whether or not that is the affidavit you made 
(handing witness paper). You remember making 
that affidavit, do you? A. Yes, sir. 

Q. And you signed it? A. Yes, sip. 

Q. The affidavit is true, is it? AM. Wesweis. 

Mr. TANNAHTLL.—We ask that it be marked as 
Defendants’ Iixhibit ‘E,’’ for identification. 

Said above affidavit was thereupon marked by the 
stenographer as Defendants’ Ex. ‘‘E”’ for identifica- 
tion. 
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Redirect Examination. 
(By Mr. GORDON.) 

Q. I show you a deed made July 12, 1904, signed 
and executed and acknowledged by C. W. Taylor, 
and ask you whether that is your signature and 
whether you signed that and acknowledged that 
deed? A. Yes, sir. 

Mr. GORDON.—As the deed that the witness has 
identified is the original, and we do not wish to hold 
the same as an exhibit, itis [957—627] stipulated 
by and between the parties that Charles W. Taylor 
made and executed and acknowledged a deed, bear- 
ing date July 12, 1904, conveying to William F’. Ket- 
tenbach and George H. Kester, in consideration of 
$1.00, lots 1 and 2, and the east half of the north- 
west quarter of section No. 30, in township num- 
bered 38, north of range 6 east, Boise meridian, con- 
taining 157.80 acres, and that said deed was acknowl- 
edged before George W. Bailey, notary public of 
Asotin, Washington, July 12, 1904, and that said 
deed was recorded in the office of the recorder of 
Nez Perce County, Idaho, at the request of the Lew- 
iston National Bank January 20, 1906, in book 84 
of Deeds, at page 327. 

Mr. GORDON.—Q. Mr. Taylor, is that the deed 
that Mr. O’Keefe told you would not be recorded 
until after you got your patent? 

A. Yes, sir, that was the only deed that was ever 
made out to my knowledge. 

@. It was the only deed that was ever made? 

A. Yes, sir. 
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Recross-examination. 
(By Mr. TANNAHILLE. ) 

Q. Mr. Taylor, this affidavit that you made before 
Mr. O’Fallon was made at the time you were called 
to Boise to attend a session of the grand jury, was 
it not? A. Yes, sir. 

Q. Now, where was that affidavit made? 

A. I think it was in a room that Mr. Ruick occu- 
pied mest of the time. 

Q. Who was present when that affidavit was made? 

A. Myr. Ruick was in there part of the time, but he 
wasn’t in there all the time; Mr. O’Fallon and Good- 
win were in there all the time. 

Q. Who was it that told you they would send 
vou to the penitentiary ? 

A. Mr. Ruick. [958—628] 

@. How many times did he tell you that? 

A. I don’t know; he told me that several times. 

Q. I will ask you if you first made the statement 
substantially as made, as stated in this affidavit that 
you made before Mr. Rummonds, which you have 
Just identified, Defendants’ Exhibit ‘‘E.’’ Did you 
tell them substantially what vou stated in that aff- 
davit ? 

A. Well, about as near as I could remember it. 

@. Was it after you made your first statement to 
them that they told you they would send you to the 
penitentiary ? A. Yes, sir. 

Q. And then did they tell you that they knew that 
your arrangements with Mr. O’Keefe were some- 
thing different from that? 


vs. Wiliam F. Kettenbach et at. 1089 


(Testimony of Charles W. Taylor.) 

A. Yes, sir; they told me I was lving to them and 
I knew it. 

Q. Told you that you was lying to them? 

A. Yes, sir. 

Q. As a matter of fact, you was not lying to them 
when you made this first statement? 

A. That statement just referred to here? 

Q. Yes, when you made your first statement to 
them down there at Boise before you made this affi- 
davit, you was not lying to them, was you? 

A. No, sir, I was aiming to tell them the truth. 

Q. Did they ask you questions, and was this affi- 
davit made up from questions and answers they 
asked you, this affidavit you made for Mr. O’Fallon 
down there at Boise? A. Yes, sir. 

(). And did they tell you that they knew that Kes- 
ter and O’Keefe were in together ? A. Yes, sir. 

@. And it was after that that this affidavit was 
made up, this affidavit that you made down there for 
Mr. O’Fallon and Mr. Goodwin? 

A. After that that affidavit was made up? [959— 
629 | 

@. Yes, after they told you they knew Mr. Kester 
and O’Keefe was in together? 

A. Yes, sir; that was the last thing they done, was 
to make that affidavit, before I left Boise. 

Q. Wasn’t it a matter of fact that Mr. O’Keefe 
told you that Kester and some other parties were 
going up into the timber to take up claims? 

A. Yes, sir. 

Q. Mr. O’Keefe never told you that he and Kester 
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were in together and that they were going to have 
people locate on timber claims, did he? 

A. I didn’t understand it that way. He told me 
the second time I talked to him about it,—that was 
the time we went up there to take up timber claims, 
—uand that was the time he told me he couldn’t make 
no agreement with me. 

Q. Didn’t he tell you that Kester told him that 
that kind of agreement was against the law? 

A. Yes, sir. 

Q. And it was the first arrangement that you was 
talking to Mr. O’Fallon and Mr. Goodwin about that 
was embodied in this affidavit, was it not? 

A. Yes, sir. 

Q. Did vou tell Mr. Goodwin and My. O’Fallon 
and Mr. Ruick about the second arrangement you 
and Mr. O’Keefe had, that he couldn’t make that 
kind of an agreement ? 

A. Yes, sir, I told him that in the grand Jury room. 

Q. They didn’t include that in your affidavit, did 
they ? 

A. I think I told him in the grand jury room; 
[ know I told him that some time. 

Q. Then your affidavit that you made for Mr. 
Goodwin and Mr. O’Fallon don’t state all of the 
facts, does it? 

A. Well, as near as I can remember. 

@. I mean there was some of the circumstances 
left out? [960—630] 

A. There was some things asked me I think in the 
srand jury room that wasn’t asked me there. 
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Q. Then this affidavit was made up from your talk 
with Mr. Goodwin and Mr. O’Fallon regarding vour 
first arrangement with Mr. O’Kcefe? 

A. Yes, sir. 

Q. And it does not refer to your second arrange- 
ment with Mr. O’Keefe, where he told you he couldn’t 
make that kind of an agreement, that Kester told 
him it was against the law? This affidavit don’t re- 
fer to that, you remember that, don’t you? 

A. No, sir, I don’t think it does. 

Q. After Mr. O’Keefe told you that he couldn’t 
make an agreement with you, you considered that 
that arrangement you had made with Mr. O’Keefe 
was all off, didn’t you? 

A. Well, that was the way it looked. 

Q. Well, wasn’t that the way you understood it? 

A. That was the way I understood it, that I had no 
agreement then. 

Q. And you made no agreement from that time on 
until after you made your final proof? 

A. No, sir, there was nothing said about it then 
until I got my receiver’s receipt. 

Q. Then, after you got your receiver’s receipt, 
don’t you remember, after reading this affidavit, that 
you and your brother talked about selling your 


claims then? A. Yes, we spoke about it. 
Q. After you had made your proof? 
A. Yes, sir. 


Q. And you and your brother borrowed $1100.00, 
did you not, and gave your note for it? 
A. Yes, sir, gave our note for $1100.00. 
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Q. That was in payment for the money you had 
from Mr. O’Keefe for expenses and location fee and 
the purchase price of the land? 

A. Yes, sir. [961—631] 

Q. How long was that note to run? 

A. A year, I think; Lam not positive: 

Q. When you and your brother talked over the 
advisability of selling your claim going home after 
you made your final proof, you talked it over, didn’t 
you? A. Yess ii. 

Q. Then you went and talked to Mr. O’Keefe about 
it, after you got home, the next day some time, didn’t 
you? 

A. Either the next day or the day after; it was 
within a day or two though. 

Q. And you told him if you could get $150.00 for 
the claim, over and above that note, and get your note 
back, you would be willing to sell, or words to that 
effect ? A. Yes, something like that. 

Q. Didn’t he tell you he would give you _ the 
#150.00, but if you had an opportunity to sell it 
within a year for more money you could do so, you 
could redeem it within a year, or something to that 
effect ? 

A. I don’t remember just what he did say now. 

Q. Don’t you remember something of that kind oc- 
curring ? 

A. Something was said. He didn’t say much to 
ine about that; he was talking to my brother about 
it. 


Q. But he said something to vou, that if you could 
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sell it for more money within a year you could do 
so, didn’t he? 

A. Something or other, but he didn’t talk much to 
me about it. 

@. Wasn’t that talk when the conversation about 
not recording the deed came up? Didn’t he say he 
would not record the deed for awhile, and if vou 
could sell it for more money to someone else you 
could make a deed to someone else, or words to that 
effect? 

A. Well, he said he wouldn’t record the deed. 

Q. In that same conversation don’t you remember 
that he told you that if you could sell it to someone 
else for more money you could do so? 

A. I don’t remember whether he ever told me 
anything of the kindor [962—632] not. I didn’t 
talk to him much after I got my receiver’s receipt. 

Q. But you do remember of talking it over with 
your brother going home, about the advisability of 
selling your claim? 

A. Yes, sir, it was either going home or after we 
vot home, I don’t know which. 

Q. And you do remember going to see your uncle, 
Jackson O’Keefe, about it the next day, or the dav 
after? A. Or the day after. 

Q. And you told him that if you could get $150.00 
over and above your note, what he had loaned you, 
or get your note back and $150.00, you would be will- 
ing to sell your claims? 

A. Told him we would take $150.00 and our note. 

Q. And that was the first agreement vou made re- 
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earding-the sale of your claim, after My. O’ Keefe 
told you, going up to the timber, that he couldn’t 
make an agreement with you to buy your claims, that 
it was against the law? 

A. That was the first time there was ever anything 
said about it at all. 

Q. And it was the first time you ever felt that you 
were under any obligation to sell your claim? 

A. 1 didn’t think I was under any obligation at 
all. 

Q. And if someone had offered you $1,000.00 over 
vour expenses, after you made final proof, vou would 
have felt at liberty to take it? 

A. I would have taken it too. 

Q@. And you would have felt under no obligation to 
Mr. O’Keefe or anyone else? 

A. No, I don’t know as I would. 

Q. The only obligation would have been to pay 
My. O’Keefe back the money he had loaned you? 

A. I might have spoken to him about it, and told 
him I was going to do it. 

Q. When he told you that he couldn’t make the 
agreement, carry out [2683—633] that agreement 
to buy your land, that Kester had told him it was 
against the law, didn’t he also tell you he would loan 
you the money to make proof on your claims? 

A. Yes, si. 

Q. And you would have to give him your note for 
it? A. Yes, sir, he would take our note. 

Q. And you and your brother both signed one 
note ? A. Yes, sir, we signed a joint note. 
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Q. The note was due in a year, did you say? 

A. I am not positive, but I think it was. 

Q. You think it was a year’s time? 

A. I think so. 

Q. And at the time you made that note you had no. 
intention of selling your land, did vou? 

A. No, not at that time. 

Q. And you had no intention of selling your claim 
until you and your brother talked it over, either 
going home or after you got home? 

A. No, sir, nothing was said about it at all until 
after we got the receiver’s receipt. 

Q. I mean you in your own mind had no intention 
of selling your claim until you and your brother 
talked it over until you got home or going home? 

A. I didn’t know just how soon I could sell it, or 
anything. 

@. Then when you made that affidavit in your 
sworn statement, ‘‘That I have made no other appli- 
cation under said acts; that I do not apply to pur- 
chase the land above described on speculation, but, 
in good faith to appropriate it to my own exclusive 
use and benefit, and that I have not, directly or in- 
directly, or in any way or manner, with any person 
or persons whomsoever, made any agreement or con- 
tract by which the title I may acquire from the Gov- 
ernment of the United States may inure in whole or 
in part to the benefit of any person except mysclf,”’ 
that affidavit was true, was it? 

A. Yes, sir. [964—634] 

Q. True at the time you made it, and at the time 
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you made your final proof, and it is still true? 
A. Yes, sir. 
Mr. TANNAHILL.—That is all. 
Redirect Examination. 
(By Mr. GORDON.) 

Q. Mr. Taylor, who brought this affidavit to you 
that counsel for the defense has shown you, marked 
Defendants’ Exhibit ‘‘E’’? 

A. Who brought it to me? 

@. Yes. 

A. That is the first time it has been handed to me 
since it was made out. 

Q. Well, where was it made out? 

A. In the prosecuting attorney’s office at Asotin. 

Q. Mr. who, what is his name? 

A. Mr. Rummonds, George H. Rummonds. I 
guess that is the one; I made one there in his office. 

Q. Who asked you to make the affidavit? 

A. O’Keefe, I think it was. 

@. And was that just prior to the trials in Moscow, 
in 1907? 

A. | don’t remember, but I remember it was just 
awhile before Mi. O’Keefe died, in the fall, I think, 
before he died; I am not positive. 

Q. When did Mr. O’Keefe die? Mr. O’Keefe was 
living in May, 1907, wasn’t he ? 

A. You have got me. I don’t remember the date 
now; I forget just when he died. 

Q. Was the affidavit made out when you went to 
this office 2 Are. Nio, sir. 

Q. You sat there while the affidavit was being 
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made out? A. Yes, sir. 

Q. And notwithstanding making that affidavit you 
went on the stand at the trial against Kester, Ket- 
tenbach and Dwyer in May, 1907, and [965—635]| 
testified contrary to the affidavit, did you not? 

A. I don’t know when it was I was on the witness- 
stand in Moscow; that was in May, I believe? 

. Yes. 

A. But I don’t remember whether it was before 
that affidavit was made out or after. 

@. Wasn’t it after this affidavit was made out? 
Was it before this affidavit was made out? 

A. I guess it was before the affidavit was made 
out; I remember now what I was doing at the time. 

Q. Did Mr. O’Keefe tell you who had asked him 
to get that affidavit? A INO, Site 

Q. Were you paid for making this affidavit? 

A. No, sir. 

Q. Were your expenses paid to the notary’s office ? 

A. I never paid him anything. He never asked 
me for nothing, and I never paid him anything. 

Q. The facts stated in the affidavit that I showed 
you as having been made before Mr. O’Fallon are 
true, are they not? 

A. Yes, sir, I think they are, as near as | can re- 
member. 

. And you have told the transaction as you un- 
derstand it today, have you? A. Yes, sir. 

Mr. GORDON.—That is all. 
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Recross-examination. 

(By Mr. TANNAHILL.) 

Q. The facts stated in this affidavit which you 
made before George H. Rummonds, January 21, 
1907, Defendant’s Exhibit ‘‘E,’’ for identification, 
are true as you understand it, are they? 

A. Yes, sir, that is the way I understood it, as near 
as I can remember. [966—636] 

Q. And, regardless of what may have been said in 
your affidavit which you made for Mr. O’Fallon or 
Mr. Goodwin, or any statement which you have here- 
tofore made, you say now that you did not under- 
stand that vou had any agreement or understanding 
with anyone to sell your claim at the time you filed 
your sworn statement, that is right, is it? 

A. Yes, sir, that is the way; I would have felt at 
liberty to sell it, and if anybody had offered me any 
more I would certainly have took it. 

Q. What I mean is, you had no contract or agree- 
ment at the time you made your filing, to sell it? 

A. I was told I couldn’t do that before I filed on 
it, so I didn’t think I was under any obligation. 

Q. Are you acquainted with the handwriting of 
Jackson O’Keefe? A. Yes, sir. 

Q. [ will ask you to look at that paper I now hand 
you, and look at the signature, and state whether or 
not that is the handwriting of Jackson O’Keefe, 
your unele. A. Yes, sir. 

Q. And I will ask vou if you saw him sign that 
affidavit ? 

A. No, sir, I didn’t; I don’t remember seeing him 
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sign it, but that is his signature. 

Q. You have seen him write, have vou? 

A. Yes, sir. 

Q. You have received letters from him through the 
mail? A. Yes, sir. 

Mr. TANNA HILL.—We ask that the affidavit just 
identified be marked Defendants’ Exhibit ‘‘F,’’ for 
identification. 

Said above-mentioned affidavit was thereupon 
marked by the stenographer as Defendants’ Ex. ‘‘F,”’ 
for identification. [967—637 | 


Redirect Examination. 
(By Mr. GORDON.) 

@. I show you note dated July 11, 1904, payable 
twelve months after date, to Jackson O’Keefe, signed 
C. W. Taylor and E. J. Taylor, and ask you if that is 
your signature to that note? A. Yes, sir. 

Q. You are acquainted with the signature of vour 
brother, are you? A. Yes, sif. 

Q. Did he sign that note at the same time? 

A. Yes, sir. 

Q. Is that the $1100.00 note that you have referred 
to as having given when you got the money from Mr. 
O’ Keefe? A. Yes, sir. 

Q. After you got the money from Mr. O’ Keefe? 

A. Yes, sir. 

Mr. GORDON.—We offer that in evidence. 

Said note was thereupon marked by the stence- 
rapher as Exhibit 25 J. 

@. You say that Mr. Ruick threatened to indict 
you on a number of occasions? 
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A. He told me several times that if I wasn’t care- 
ful he would send me to the penitentiary. He said he 
had a notion to send the whole bunch there. 

@. What did he say that for? What were you 
doing that cccasioned him to say that? 

A. I wasn’t doing anything; that was probably the 
reason he said that. 

(. You declined to answer questions before the 
erand jury ? A. I did when I first went in. 

Q. Was that when he told you he would send you 
to the penitentiary if you wouldn’t answer questions ? 

A. Yes, sir. [968—638] 

(). Was that the only time he threatened to send 
vou to the penitentiary or to indict you, when you de- 
elined to answer questions? 

A. No, he told me that in his office, that if I wasn’t 
awful careful that he would indict the whole bunch 
and send us to the penitentiary. 

Q. Was that when vou declined to give him any in- 
formation at all? 

A. When I told him I wouldn’t answer all the 
questions he wanted me to. 

Q). Did Mr. Ruick tell you if you didn’t tell things 
in a certain way that he would indict you? 

A. He told me I had better tell it straight, for he 
already knew it. 

(). Did he indicate to you that he wanted vou to 
tell anything but the truth? 

A. I don’t know as he did that. He had me pretty 
badly seared up for awhile. 

Q. After he told you that he would send you all 
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to the penitentiary and threatened to indict you, you 
told the statement that you have testified here to-day ? 

A. Yes, sir. 

@. And did you say vou told more, or didn’t tell 
quite as much? 

A. Well, I think I told it all as near as I could re- 
member, every conversation that had taken place. 

Q. Then the threat was that if you didn’t answer 
the questions that were asked you and answer them 
straight you would either be indicted or sent to the 
penitentiary, is that correct? 

A. That is the way I understood it, yes. 

Q. And thereupon you proceeded to tell what you 
knew about the transactions? 

A. Yes, sir, I thought the easiest way for me was 
to tell it as straight as I could. [969—639 ] 

Q. That is all that he told you? A. Yes, sir. 

Q@. And after you told it as straight as you could 
was there any threats then to send you to the peni- 
tentiary or indict you? 

A. He never talked to me any more about it. 

Q. Did anybody else threaten you? 

A. No, sir; Mr. Ruick was the man. 

Q. Did Mr. O’Fallon threaten you? 

A. No, I don’t remember that he did; Mr. Ruick 
was the man. 

Q. That was before you made any statement at all, 
was 1t? 

A. That was at the time I made that statement, or 
just before I made it. 

Q. How long after that was it that vou made the 
affidavit for Mr. O’Fallon and Mr. Goodwin? 
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A. After he threatened me there? 

Q. Yes. A. It was the same day. 

Q. That was just before you left— 

A. In the afternoon, before I left Boise at night; 
[ think I left in the night-time. 

Q. Had you been before the grand Jury then? 

A. Yes, sir; in the morning I had been before the 
grand jury, in the morning. 

Q. Mr. Ruick had his talk with you before you 
went to the grand jury room? 

A. He talked to me before, and then in the grand 
jury room, and then after we came out again. 

Q. And you testified practically the same before 
the grand jury as you did when Mr. O’Fallon wrote 
the affidavit, only you gave more information before 
the grand jury, is that correct? 

A. I don’t remember whether I gave more or not. 
They had me in there quite awhile; it seemed to me 
about as long as in the other room making out the affi- 
davit. [970—640] 

Recross-examination. 
(By Mr. TANNAHILL.) 

@. How long was you in making out this affidavit, 
this affidavit of two pages, one page and half? 

A. I don’t remember; I was in the office two or 
three hours that afternoon. 

(). How many times did they threaten to send you 
to the penitentiary before you finally gave this state- 
ment as they wanted it? 

A. He threatened several times that afternoon. 

Q. Now, asa matter of fact, Mr. Taylor, what Mr. 
Ruick wanted was for you to give a statement and 
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testify as he wanted you to, regardless of the facts, 
didn’t he? 

A. That is the way it looked to me; he said just as 
well tell it straight, he knew it anyway. 

Q. This affidavit isn’t the truth, is it, that you gave 
to Mr. O’Fallon and Goodwin ? 

A. A whole lot of it is, as well as I could remember. 

Q. That isn’t the whole truth, is it? 

A. I think there was some things in there that 
wasn’t exactly straight; that was the reason he 
threatened me. 

Q. They were talking to you and threatening you 
about three hours before they finally got you to make 
that affidavit, were they not? 

A. I had been in the office all afternoon. 

Redirect Examination. 
(By Mr. GORDON.) 

Mr. GORDON.—I will offer this affidavit in evi- 
dence. We offer in evidence the affidavit that has 
been identified by Mr. Charles W. Taylor as having 
been taken and sworn to before 8. H. O’Fallon, Spe- 
cial Inspector, July 13, 1905. 

Mr. TANNAHILL.—We object to it on the 
ground that it is irrelevant, incompetent and imma- 
terial, and it is an attempt to impeach their own 
[971—641] witness. 

Mr. GORDON.—Q. | will ask you, Mr. Taylor, to 
read that affidavit that has just been offered, line for 
line, and state wherein that affidavit isn’t true, and 
doesn’t comport with the facts as they really are. 

A. I said it was true as near as [ could remember 
it, a minute ago. 
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Q. This affidavit 1s? 

A. Yes. Still there might be things in there that 
wasn’t exactly right, but then as near as I could re- 
member then and as near as I remember things now, 
these affidavits I have sworn to, I aimed to tell the 
truth in them as near as I could remember then. 

Q. Now, as you read them now are there any facts 
in that affidavit that I have just handed you that are 
not the honest, truthful state of facts? 

A. Here is something I don’t remember anything 
about, 1s whether I said it was to go to Kester and 
Kettenbach. 

Q. That doesn’t say it was to go to Kester and Ket- 
tenbach. Read it again. 

A. It says, ‘‘when I proved up on it it was to go to, 
Mr. Kester and Kettenbach.’’ No, I take it back; 
their name was not mentioned, that is it; I take it 
back. : 

The SPECIAL EXAMINER.—You read that 
some time ago and said that was correct. 

Mr. GORDON.—Q. You have read this affidavit 
through now, have you? A. Yes, sir. 

Q. Now, I will ask the stenographer to read the 
question again so that you can answer it. 

The question was thereupon read by the stenog- 
rapher as follows: ‘‘Now as you read them now are 
there any facts in that affidavit that I have just 
handed you that are not the honest, truthful 
[972—642] state of facts? 

A. No, I think that is the straight truth, as near as 
| can tell it. 

Q. You can remember it ? 
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A. As near as I can remember it. 

Recross-examination. 
(By Mr. TANNAHTLL.) 

Q. Now, Mr. Taylor, I call your attention to this 
statement in this affidavit, and pay particular atten- 
tion toit. In this affidavit you state: ‘‘This land was 
to go to Jackson O’Keefe when I proved up. J was 
to get $150.00 above all expenses for my claim.” 
Now, that was not true according to your final ar- 
rangements with Mr. O’Keefe, was it? 

A. That was the first agreement that we had. 

Q. That was the first agreement? 

A. Yes, sir, that was the affidavit I swore to up 
there. 

@. But it wasn’t the final arrangement with Mr. 
O’Keefe? 

A. We never had no more arrangements with him 
at all. 

Q. He had called that agreement off, had he not? 

A. Yes, he said he couldn’t do that. There was 
nothing more ever said about it. 

Q. Why didn’t you put in this affidavit, or ask 
O’Fallon and Ruick and Goodwin to put in this affi- 
davit that that agreement was called off by Jack 
O’Keefe, and he told you he couldn’t carry out that 
agreement? Why is it that that don’t appear in this 
affidavit ? A. That is more than | can tell now. 

Q. Isn’t ita fact that they didn’t want that in that 
affidavit and told you to leave it out? 

A. No, they never told me to leave it out. 

Q. But vou told them that this agreement was 
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called off, did vou not? A. I don’t remember. 
[973—643 ] 

Q. Didn’t you say you either told them that this 
agreement was called off, ov that you testified to it in 
the grand jury room? 

A. I don’t know whether I told them in the grand 
jury room. All I remember about I told them is 
there, what they have got down in this affidavit there. 

Q. Do you remember whether you told them 
whether that agreement was called off by Jack 
O’Keefe ? A. No, I don’t remember. 

Q. Now, this statement here: ‘‘Mr. O’Keefe told 
me before I filed on my claim that he and George 
H. Kester were in together, and that he was going to 
get some parties to take up timber claims for Kes- 
ter.’’ Now, that statement isn’t true, is it. Do you 
remember? Just read the question. Now pay par- 
ticular attention to the question. 

Mr. GORDON.—( Handing witness paper.) This 
is the whole affidavit, so that you can remember. 

Mr. TANNAHILL.—‘‘Mr. O’Keefe told me be- 
fore I filed on my claim that he and George H. Kes- 
ter were in together, and that he was going to get 
some parties to take up timber claims for Kester.”’ 

A. As near as I can understand it, that they were 
going up in there together to take up timber claims. 

Q. Oh. That he and O’Keefe were going up to- 
evether ? 

A. It don’t appear that way here, but that is— 

Q. That is the way you understand it 2 

A. Yes, sir. 

Q. And the way you remember it now ? 
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A. It don’t appear here in the affidavit. 

Q. Then the affidavit isn’t correct in regard to 
that, is 1t? 

A. Well, it has about the same meaning, [ sup- 
pose. 

@. There is a good deal of difference in that, 
whether they were going up together to get timber 
claims, or going to take up timber claims for Kester. 
But you say your understanding of it was, and the 
meaning you intended to convey, that they were going 
up to the timber [974—644] together, that is right, 
is it? 

A. Well, they were going up with a crowd, with 
parties to take up timber claims, and us boys was tak- 
ing up for Jack, the wav I understood it. and the 
other parties was taking it up for George. 

Q. O’Keefe didn’t tell you that, did he? 

A. I don’t know just how it did come up; they had 
ine all muddled up so many times. I have made out 
so many affidavits that I have got all mixed up. I 
aimed to tell them the truth. 

Q. I know, but I am trying to straighten out the 
conflict in your statements. There are so many con- 
ficts in your statements that I am trying to get at 
what is the exact truth, regardless of any statement 
you have made heretofore. Now, this statement here 
isn't true, is it: “ft was my understanding when I 
filed on my claim that when I proved up it was to go 
to Mr. Kester.’’ Now, that statement isn’t true, is 
it? It is about the eighth line from the bottom of 
the first page, counting up from the bottom. ‘‘It 
was my understanding when I filed on my claim that 


1108 The United States of America 


(Testimony of Charles W. Taylor.) 
when I proved up it was to go to Kester.”’ 

A. The way I understood it, the way I have been 
understanding it all the time, it was to go to him and 
that he conveyed everything to Kester himself. 

Q. But you just testified that afterwards Mr. 
O’Keefe called that deal off, that he couldn’t carry 
out that agreement, and that you had no other con- 
tract or agreement regarding it. 

A. There was nothing more ever said about it. 

@. That was long before you filed on vour claim, 
wasn’t it? 

A. It was the time we was going into the timber or 
coming out of the timber. 

@. Well, you went to the timber and came out be- 
fore you filed? A. Yes, sir. 

Q. Well, then, at the time you filed on it it wasn’t 
your understanding that it was to go to Kester or 
anyone else ? 

A. Well, there was nothing more said about it. I 
looked at it then [975—645] just the same as I 
do now, that if I had the claim now and had a deed 
to it, and if anybody offered me $1,000.00 or anything 
more than that I would sell it and pay them the 
money I borrowed from them. 

Q. But that isn’t according to this affidavit. 
(Reading:) ‘‘It was my understanding when I filed 
on my claim that when I proved up it was to go to 
Kester.’’ That wasn’t your understanding at all 
when you filed on your claim, was it 2 

A. I don’t remember how it was now. It is in this 
affidavit. 
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@. Regardless of this affidavit; I don’t care 
whether this affidavit is true or false, but regardless 
of this affidavit, when you filed on the claim you 
didn’t understand that it was to go to Kester, did 
vou? 

A. Aiter he told us that we never gave it another 
thought; we considered that we wasn’t under no obli- 
gation. 

Q. And that is the truth, is it? 

A. At the time we went to the land office. 

Q. Then your affidavit in regard to that isn’t 
true? 

A. Well, there is a mistake somewhere, either on 
my part or— 

Mr. TANNAHILL.—I see. That is all. 


Redirect Examination. 
(By Mr. GORDON.) 

Q. When you went to the land office and filed, what 
did you really understand was going to be done with 
your claim, what did vou intend to do with it after 
you made proof? 

A. Laimed to sell it, of course. 

Q. Whom did you think you were going to sell it 
to? 

A. I knowed I could sell it to O’Keefe if [ didn’t 
sell it to nobody else, but I never give it any more 
thought, as I already told you; after he told us that 
1 never talked to him any more about it. 

@. But even when you filed you knew he wanted it 
and would take it, didn’t you? [976—646] 

A. I knew I could get rid of it to him, that was all 
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there was to it. 
Mr. GORDON.—That is all. 
Mr. TANNAHILL.—That is all. [977—647] 


[Testimony of Edgar J. Taylor, for Complainant. | 
EDGAR J. TAYLOR, a witness called on behalf 
of the complainant, being first duly sworn, testified 
as follows, to wit: 
Direct Examination. 
(By Mr. GORDON.) 

(). Your name is Kdgar J. Taylor? A. Yes, sir. 

Q. And you are a brother of Mr. Charles W. Tay- 
lor, who has just testified ? A. Yes, sir. 

@. You took up a claim under the timber and 
stone act in April, 1905, did you not? 

A. Yes, sir, I believe I did. 

Q. I show you timber and stone land sworn state- 
ment, signed Edgar J. Taylor, dated April 25, 1904, 
and ask you if you signed that paper and filed it in 
the land office at Lewiston, Idaho, about the date it 
bears ? 

A. I signed a paper there; I couldn’t swear that 
that was the paper. 

@. Well, there is no question about that. I show 
you nonmineral affidavit of Edgar J. Taylor. Ts 
that your signature to that? A. West ssi 

(). Dated April 25, 1904. I show you the testi- 
mony of Hdgar J. Taylor, taken at final proof, dated 
July 11, 1904, and ask you if that is your signature 
to that? x Ves,esiy. 

@. I show you the cross-examination of Edgar J. 
Taylor taken at the same time, and ask you if that 
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is your signature to that? m. ¥ 6s, sir. 

Q. Mr. Taylor, who first spoke to you about taking 
up a timber claim? 

A. My brother, Charles W. Taylor. 

Q. What did he say to you? [978—648 | 

A. He said if we would go up and take up a timber 
claim now we could get the money to take it with. 

Q. Did he say anyone had sent him to you for that 
purpose ? 

A. I don’t recollect whether he said they sent him 
or not; he had been talking to O’Keefe. 

Q. He is your uncle? . Yes air, 

Q. Now, state what he said. 

A. Well, I don’t know as J can remember just 
what was said. 

®. Well, tell it as near as you can. 

A. He said we could take up a timber claim at 
the same time and get the money to pay for it, and 
sell it for $150.00 above cost, and sell it as soon as 
we got title. 

Q. Is that just as he told it? 

A. As near as I recollect, yes. 

Q. Who was to furnish the money ? 

A. We was to get the money from Mr. O’Keefe. 

Q. For all your expenses? &. Wes, sim. 

Q. Where were you to get the $150.00? 

A. Well, we were to get it from Mr. O’Keefe. 

Q. That was after vou made your final proof? 

A. Yes, sir. 

Q. What were you to do with the land? 

A. Well, we could sell it to him for that price over 
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and above that, if we wanted to, after we got title. 

Q. Now, did you go to see Mr. O’Keefe about this 
claim ? 

A. Well, I never seen Mr. O’Keefe about it at all. 
| met him down here at the depot when we started 
to go to Pierce City, that was the first time we met 
him after that. 

Q. Did you have a talk with him? 

A. Not at that time I didn’t. [979—649]| 

Q. Had you had a talk with Mr. O’Keefe about 
this timber claim before that? 

A. Not before that; no, sir, I had not. 

Q. What did Mr. O’Keefe say to you? 

A. He simply said he would furnish us the money 
to get the claim on and take our notes, and if we 
wanted to sell after we got title he would give us 
$150.00. 

Q. Over and above expenses? <A. Yes, sir. 

Q@. And it was with that understanding that you 
took the claim up? 

A. That we were to sell the claim—he said he 
bought no claims without title. 

Q. Did he tell you who told him not to buy claims 
without title ? 

A. I don’t remember now that he did. 

(). Did you know how much the claim was to cost 
vou? 

A. Well, we didn’t at that particular time. 

©. Who paid your expenses from here to Pierce? 

A. He paid them himself, or furnished the money 
for them, and took it in on a note afterwards, 
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Q. Now, wait until we get to that note. The note 
was taken almost a year after that, wasn’t 1t? 

A. I don’t remember whether the note was taken 
when we made filing or when we made proof, I don’t 
recollect. 

Q. How many notes did you give—just the one? 

A. Just one. 

Q. You and your brother joined in the note? 

A. Wes, sir. 

Q. That was the day vou made proof ? 

A. I think it was. 

Q. And you went up to see the claim the preceding 
October, did you? A. Yes, sir. 

Q. Who were of that party? [980—650]| 

A. Joe Prentice, Mr. Dammarell, Mr. O’Keefe, my 
brother and I. 

Q. And you went from here to Pierce? 

A. Yes, sir. 

Q. And from Pierce where did you go? 

A. Went out to see the timber claim from Pierce 
City. 

Q. How far is the timber claim from Pierce ? 

A. About twenty miles, as near as I can recollect. 

Q. And you went from Pierce to the timber claim 
how ? A. Horseback. 

@. Who furnished the horses for you? 

A. Mr. O’lXeefe paid the hire of them. We got 
the horses at Orofino. 

(. You paid none of the expenses going to the tim- 
ber claim or returning, did you? A. No, sir. 

Q. That was all furnished by Mr. O’Keefe ? 
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By “Vs, sit. 

Q. Did he furnish it for all of the party? 

A. I believe he did. 

Q. And he gave you a round trip ticket when you 
left Lewiston ? 

A. I don’t recollect whether we got a round trip 
ticket or bought another ticket to come back on. I 
don’t know. 

Q. Now, how long were you gone from Lewiston? 

A. About four or five days, something lke that. 

Q. This was in October that you went up to see 
{his land, was it? A. Yes, sir. 

Q. October, 1903, and you filed April 25, 1904, 
according to your sworn statement. That is correct, 
is 1t? An SCs 

Q. Now, was any reason given why you didn’t file 
directly after you returned from viewing the land? 

A. Why, I don’t remember whether there was or 
not. They told us at [981—651] the land office 
that we would be notified through a paper that would 
be furnished in Pierce City, and we got the notice. 

Q. Was anything said about Mr. Kester or Mr. 
Kettenbach by Mr. O’Keefe at the time you talked 
to him about this land ? 

A. No, sir, not that I remember of. 

Q. You knew that Mr. Kester and Mr. O’Keefe 
were in partnership at that time, did you not? 

A. Ves,sir. 

Q. Were they connected with the Cloverland Irri- 
gation Company? . A. Yes, sir. 

(). Who was the president of that company ? 
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A. Mr. Kester, I think. 

Q. George Kester? A. Yes, sir. 

Q. And what was Mr. O’Kcefe in that concern? 

A. Iam not positive; I think he was secretary, but 
J am not positive. 

Q. Now, when Mr. O’Keefe talked to you about 
taking up a claim was Mr. Kester’s name mentioned ? 

ag NO); SIT: 

@. Did My. O’Keefe tell you that he wanted to 
accumulate a number of timber claims? 

A. He did not tell me that. 

Q. Most of the arrangements with you were made 
with your brother, were they not? 

A. Yes, sir, they were made with my brother. 

Q. Who notified you of the time that you should 
file your original papers? 

A. To make final proof, you mean? 

@. No. I mean the first papers you filed. 

A. Why, I don’t remember who did give the notice 
to me; I don’t recollect that. [982—652] 

Q. Did Mr. O’Keefe notify you? 

A. I don’t remember whether he did or not. 

Q. And you came down to Lewiston several days 
before you filed? Aas es, sil: 

Q. How long? <A week? 

A. Something like about a week. 

(). And you formed in line at the land office ? 

A. Yes, sit. 

Q. And what was the number of the position you 
held in the line? 

A. | think it was fifth, but I ain’t positive. 
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Q. Do you remember who stood immediately in 
front of you? 

A. I think my brother was ahead of me. 

Q. Do you remember who was behind you? 

A. No, sir, I do not. 

Q. Was Mr. Dammarell and Mr. Prentice in that 
line also? | 

A. I think Mr. Prentice was, but I don’t remem- 
ber whether Mr. Dammarell was or not. 

Q. Was Mr. O’Keefe also in that line? 

m VYesusm 

Q. He took up a claim himself, did he? 

A. He did. 

@. Do you remember where this sworn statement 
and nonmineral affidavit you have identified were 
prepared, who prepared those papers? 

A. I don’t remember ever seeing them until in the 
land office. 

Q. Do you remember who brought them to the land 
office fox you? 

A. No, I do not. I think I got the paper from 
Mr. West, but I ain’t positive. 

Q. Did you pay any filing fee? 

A. I think we paid filing fees there. 

Q. Did you pay them or did Mr. O’Keefe pay 
them ? 

A. I think I got the money from Mr. O’Keefe to 
pay them. 

Q. Do you remember how much it was? [ 983— 
653 | A’. Nog JT Go not. 

Q. Was it $12.00 or somewhere about there? 
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A. Well, I couldn’t say positively; it was some- 
where along in there, but I couldn’t say positive what 
it was. 

Q. Now, after you made your original filing, sev- 
eral months later, you made your final proof? 

AY ssi ® 

@. And where did you get the money with which 
to make your proof ? 

A. Got the money from Mv. O’Keefe. 

Q. Where did you get it? 

A. Somewhere about the land office. 

Q. What do you eall the land office? You mean 
the building the land office was in? A. Yes, sir. 

Q. Did you get it in the Lewiston National Bank? 

A. No, sir, I was not in the bank. It was in the 
building, or in the hall, I don’t remember which. 

Q. How much did he give you? 

A. Well, I don’t recollect how much money was 
given to us at the time. 

Q. Do you remember how much you paid in the 
land office ? 

A. Paid four hundred and something, it seems to 
me like, but I don’t recollect what the price was. 

Q. And he gave you the full amount of money you 
paid in the land office, did he? A. Yes, sir. 

Q. Did he give it to you in cash? A. Yes, sir. 

Q. Did he give you the money at that time to pay 
a location fee? am. Ves, gif. 

Q. How much was that? 

A. That was $100.00. [984—654] 

@. Who located you on this land? 
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A. Mr. Dwyer. 

Q. You had no arrangement with him to pay him 
a location fee, did you? 

A. No, sir, I never made no arrangements. 

Q. Did you say how much Mr. O’Keefe gave you 
to pay the location fee? 

A. He gave me $100.00 to pay for the location fee. 

Q. What did he tell you to do with 1t? 

A. Told me to pay it to Mr. Dwyer. 

Q. Did you go out and hunt Mr. Dwyer up, or was 
he on the spot? 

A. I don’t remember whether I paid him right 
away or not, but I paid him I think around the land 
office there somewhere, after I got the money. 

Q. Do you remember the denomination of the 
money ? 

A. It was a hundred dollar bill (laughing). 

Q. Do you remember whether it was an old or a 
new bill? A. I think 1t was a new bill. 

Q. You gave that hundred dollar bill to Mr. Dwyer, 
did you? A. Yes, sir. 

Q. Before you paid the $400.00 that Mr. O’Keefe 
had given you in the land office at final proof, did 
you go over some questions with Mr. O’Keefe that 
would be asked you at the land office ? 

A. I never went over no questions except what I 
swore to when I was making my proof. 

(). Did you go over them before you went to the 
land office with O’Keefe ? a No, sie 

(. You have said several times, as I understand 
you, that Mr. O’Keefe gave you the money you paid 
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in the land office for your final proof? 

A. Yes, sir. [985—655] 

Q. Do you remember whether you discussed with 
Mr. O’Keefe the propriety of your swearing at the 
land office that that was your own money ? 

A. Why, I don’t remember that I did. I remem- 
ber there was something said about borrowed money 
was the same as your own money. 

). Who said that? 

A. I don’t remember whether Mr. O’Keefe said 1t 
or who it was. 

Q. Who else were you talking to? 

A. We were talking together in the crowd there 
at the land office, I don’t remember who. 

Q. All the money you paid in the Jand office at final 
proof you got from Mr. O’Keefe, is that correct ? 

A. Yes, sir. 

Q. Then your statement that you had part of the 
money laid away and borrowed the balance isn’t true, 
is 1t? ; 

A. Well, I didn’t use any of the money I had laid 
away; I had money but part of it 1 had borrowed. 

Q. Here is the question: ‘‘Where did you get the 
money with which to pay for this land and how long 
have you had the same in your actual possession ?’’ 
‘‘Answer. Part of it I had laid away and part of it 
I borrowed.”’ That wasn’t exactly correct, was it? 

A. No, sir. 

Q. Do you remember making a statement for Mr. 
Goodwin relative to your timber claim ? 

A. I made a statement, I don’t know whether it 
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was to Mr. Goodwin or Mr. Ruick, one time. 

Q. Was.that statement true? 

Mr. TANNAHILL.—We object to that, as the wit- 
ness has a right to read over the statement before 
answering the question, it being a long time ago, and 
as the statement is in the possession of counsel it 1s 
no more than right that he should let the witness read 
it over before asking him to answer the question. 
[ 986—656 | 

Mr. GORDON.—Q. Can you answer that? 

A. I don’t know what is in the statement now; I 
couldn’t say. 

Q. Did you endeavor to tell him the truth? 

Mr. TANNAHILL.—The same objection. 

Mr. GORDON.—Answer the question. 

A. Well, as near as I remember, I think I tried 
to tell the truth in the statements, but I don’t remem- 
her what is— 

@. Do you remember testifying at the trial of 
United States vs. Kester, Kettenbach and Dwyer, at 
Moscow, in the spring of 1907, Mr. Taylor? 

Q. And I read from page 921 of record 1605, re- 
ferred to in the stipulation made the first day of 
the hearing in this case. Do you remember whether 
or not you testified at that trial whether or not your 
brother told you that you were to take up a claim and 
convey it to your uncle after you made proof and 
receive $150.00 for it? 

Mr. TANNAHILL.—We object to that, as that 
isn’t his testimony. 

Mr. GORDON.—If you will just wait till I ask the 
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question. I will read the questions and answers; f 
didn’t want to start to reading all these things along 
here. 

WITNESS.—I don’t remember testifying to it in 
that way. 

Mr. GORDON.—Q. Well, what did you testify to, 
if you remember ? 

Mr. TANNAHILL.—We object to that, as the wit- 
ness has a right to read his testimony before he at- 
tempts to answer such a question as that. 

Mr. GORDON.—Q. Well, state what the under- 
standing was that you had with Mr. O’Keefe with 
reference to taking up this claim. 

A. Well, the understanding I had was with my 
brother, that we could sell it for $150.00 over and 
above costs after we had title. 

Q. Who were you to sell it to? 

A. We could sell it to My. O’Keefe. [987—657 | 

Q. Didn’t you feel under any obligation to sell it 
to Mr. O’Keefe? a. i did mot: 

Q. You assumed, then, that he was just going to 
furnish all the money to take this up, and you were 
under no obligation ? 

A. I considered that I was under obligation for 
the note I gave for the money. 

Q. But you didn’t give the note until after you 
got the money and you had been over the land? 

A. Yes, sir. 

Q. And all your expenses had been paid? 

A. Yes, sir. 

Q. I will ask you whether or not these questions 
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were asked you, and whether or not you made the 
answers I shall read: ‘‘Question. You took up a stone 
and timber claim, didn’t you?’’ ‘‘Answer. Yes, 
sir.’’ ‘*Question. How did you.come to take it up, 
Mr. Taylor?’’ ‘‘Answer. Why, my brother told me 
I had a chance to take up a timber claim.’”’ ‘*Ques- 
tion. Did he say who told him?’’ ‘‘ Answer. He said 
my uncle had told him.’’ ‘‘Question. What?”’ 
‘‘Answer. He said my uncle had told him, Mr. 
O’Keefe.’’ ‘‘Question. Did he tell you the particu- 
lars of the terms and so forth?’’ ‘‘Answer. He told 
ine I could get $150.00 over and above expenses if I 
wanted to take it, after I got title.’’ ‘‘Question. 
Who were you to get the $150.00 from?”’ ‘‘ Answer. 
From my uncle.’’ ‘‘Question. And what were you 
to do to get the $150.00?’’ ‘‘ Answer. Well, I was 
to take up the land and deed it to him after I got 
title.’’ ‘‘Question. Did you know at that time cer- 
tainly who it was to go to?”’ ‘‘Answer. I supposed 
it was going to my uncle, O’Keefe, that is the only 
one I knew about at that time.’’ Were those ques- 
tions asked you and those answers made by you? 

A. I believe they were. 

@. And they were true, were they not? 

A. Wes, sit. 

(). Now, was it under that arrangement that you 
took up this timber [988—658] claim? 

A. It was under the arrangement that we could 
take the land— 

Q. I asked you was that the arrangement under 
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which you were to take up the timber claim. Answer 
yes or no. 
Mr. TANNAHILL.—You ean answer that yes or 
no and then explain it afterwards. 


The SPECIAL EXAMINER.—Just answer yes 
or no first, and then if you have anything further 
to say you can say it if it is proper. 

A. Well, I will say yes. The only explanation,— 
there was nothing said about selling the land until 
after we got title unless we wanted to. 

Q. But all that was said about it any time was be- 
fore you went to see the land, wasn’t it? 

A. Yes, sir. 

Q. And you made vour proof, you remember that? 

A. Yes, sir. 

Q. They gave you a receipt in the land office, did 
they not? &. Yes, sir. 

. What did you do with that receipt? ~ 

. The receiver’s receipt? 

. SOs) srr. A. I have it in my pocket. 

. What did you do with it when you got it? 

. [turned it over to Mr. O’Keefe. 

. Why didn’t you tell that before when I asked 
you? Did you have any purpose in ie me that 
you had it in your pocket now? 

A. That was what I understood you to mean. 

Q. When you gave it to Mr. O’Keefe what did he 
say about it? 

A. He wanted us to give a bond for a deed to 
secure the note, and we turned the receiver’s re- 
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ceipts over to him and gave a bond for a deed at the 
time. 

Q. When was that? [989—659] 

A. That was either the day or the next day after 
we made proof, I don’t remember which. 

Q. Did he ever return that receiver’s receipt to 
vou? A. Yes, sir. 

Q. Do you know what he did that for? 

A. He told me one day that the receiver’s receipt 
was up to the courthouse and to go and get it, or he 
would go and get it, I don’t remember which. 

@. Did he give you any reason why you should 
have it? 

A. I don’t remember any reason, no, except that 
it was there, and I could go get it, or he would go 
get it, I don’t remember which. 

Q. Did he tell you the inspectors were around and 
if they asked you to show them that and tell them 
you had 1t? 

A. I don’t remember that; I knew there was in- 
spectors around. 

Q. Did you go to him and ask him for it? 

A. No, sir. 

(). He came to you and told you about it? 

A. Yes, sir. 

Q. How long was that before the inspector came 
to see you? 

A. The inspector never came to see me at that time 
at all. 

Q. When was it the inspector came to see you? 

A. Never until I went to Boise. 
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Q. When was that? A. 1905, I believe. 

@. How long had the inspectors been around then ? 

A. As near as [ recollect, it was about maybe three 
weeks before. 

Q. Then you signed a bond for a deed, as I under- 
stood you? A. Wither the day or the day after. 

Q. Were you given any money then ? 

A. We were given $150.00. 

Q. Was that deed made in Lewiston here? 

A. No, sir, it was made in Asotin City. 

Q. State the transaction of making that deed. 
Was anything said [990—660] between you and 
Mr. O’Keefe between the time you first talked to 
him about it and the time you signed the deed, about 
what you should do with the land? 

A. Nothing, only going up from Lewiston after we 
made final proof he said he would like us to give him 
a bond for a deed to secure this deed, and that was 
all that was said that I remember of. 

Q. Was that the only paper you have ever ex- 
ecuted ? A. Yes, sir. 

@. And he gave you the $150.00? A. Yes, sir. 

Q. Didn’t you know at that time that you had 
parted with all the interest you had in the land? 

A. No, I didn’t understand it that way. 

Q. You say he told you the next day he wanted 
you to come down and execute a bond, is that correct ? 

A. Yes, sir, he said he wanted us to give a bond for 
a deed to secure the note. 

Q. Didn’t he give you the note back at the same 
time ? 
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A. No. sir. I don’t remember getting the note back 
until after we went to Boise. 

@. When was that? 

A. That was the first trip to Boise, in 1905. 

Q. Didn’t he tell you he wouldn’t record that 
paper you executed there that day until after vou got 
patent? A. Yes, sir. 

(@. Asa matter of fact, didn’t he give you back that 
note when he gave you the $150? 

A. No, sir, I don’t remember getting that note back 
until after we got back from Boise. 

Q. Who did you get it from then? 

A. Mr. O’Keefe. 

@. What did you understand he was giving you the 
$150.00 for ? 

A. I don’t remember now what was said when he 
gave me the $150.00, [991—661] more than we 
wanted the $150.00 if we gave bond for a deed, be- 
cause we needed the money, and I understood we 
could redeem that any time we could pay the note 
back. 

Q. Who did you understand that from? 

A. From Mr. O’Keefe. 

Q. Don’t you know that you made a deed and not 
a bond for a deed? 

A. I was told it was a bond for a deed; I did not 
read it over. 

(). And that in getting that $150.00 you parted 
with all interest in the title you had? 

A. I didn’t understand it that way when we were 
doing it. 
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Q. You expected to get more money, did you? 

A. I expected we had a right to redeem it, or get 
more money if there was a raise in the land. 

Q. Wasn’t that the original understanding, that 
you were to get— 

A. If I wanted to sell the timber claim. 

Q. And when you took the $150.00 wasn’t it your 
idea that you were carrying out that transaction? 

A. No, I thought I had a right to redeem. 

Q. You have testified at two trials, haven’t you? 

A. Yes, sir. 

@. And isn’t this a new idea of yours, redeeming 
it? Have you ever testified to that at either of the 
other trials? A. I don’t know as I did. 

Q. When did you get that notion in your head? 

A. I have had that notion in my head all the time. 

Q. Before you came down to Boise to testify at 
the trial in February last did you read your testi- 
mony at the former trial? A. I believe I did. 

Q. Where did you get it? 

A. My brother gave it to me. 

(). Where did your brother get 1t? 

A. He got it from a lawyer down in Asotin, I be- 
fieve. [992—662| 

Q. I understood you to say your uncle paid all the 
expenses you had in connection with taking up this 
timber claim ? A. Yes, sir. 

(. Have you ever made any other deed except the 
one you said you signed when you thought you were 
signing a bond for a deed? A. No, sir, I have not. 

Q. Have you ever been asked for any other deed? 


1128 The United States of America 


(Testimony of Edgar J. Taylor.) 

A. No, sir. 

Q. When was it you found out you didn’t have any 
interest in that property and that you had made a 
deed for it? 

A. I believe Joe Prentice was telling me right after 
the inspectors was around. 

Mr. TANNAHTLL.—No. Joe Prentice wasn’t up 
here. 

Mr. GORDON.—Who did tell you? Have you 
ever talked to Mr. Pence about this? 

A. Whe) Prentice: 

@. You say that you never saw that note until 
after you went to Boise after you first gave it? 

A. I don’t remember ever seeing it after that until 
after I came back from Boise. 

Q. Who gave it to you then? A. Mr. O’Keefe. 

Q. Did you turn it over to the inspector? 

A. No, sir. I turned it over to Mr. Ruick at 
Moscow. 

Q. Now, the first time you talked with Mr. O’Keefe 
about taking up a timber claim what did he say to 
you? 

A. I don’t remember what was said; the first talk 
{ had with him was on the road up there to Pierce 
City. 

Q. What did he say? 

A. I remember we were talking about taking tim- 
ber claims and selling them, and he told me he 
couldn’t buy no timber lands without the title, he 
wouldn’t buy no land without title. [9983—663] 

@. Did he tell you he couldn’t buy, or couldn’t 
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make any bargain? 

A. He said he couldn’t buy no land without title; 
T don’t know whether he said he couldn’t bargain or 
not. 

@. Reading from your testimony given at the trial 
of Kester, Kettenbach and Dwyer, given at Boise 
in February last, reading from page 176, I ask you 
whether or not this question was asked you: ‘* When 
did you have the conversation that you have in 
mind?’’ ‘‘Answer. I think I talked with him on 
the road up to Pierce City.’’ That has reference to 
Mr. O’Keefe. ‘‘Question. And what was that con- 
versation?’’ ‘‘Answer. He was telling me that he 
eouldn’t make no bargain to buy no lands until we 
got title, but that when we got title he would give 
$150.00." Do you remember that answer being 
made by you to that question ? 

A. I don’t know now just how the question was 
asked. 

Q. Well, is that the fact? Is that what he did tell 
vou? 

A. As near as I recollect, yes, it is, as near as L 
recollect, but 1 can’t recollect just the words he 
used either now or then, either. 

@. Now, without any suggestion by you to Mr. 
O’Keefe about any agreement, did he just make that 
statement to you, that he couldn’t make a bargain 
with anybody to buy the land before they made final 
proof? 

A. I don’t remember what it was, whether L asked 
him any questions about the land, or how the con- 


1130 The United States of America 


(Testimony of Edgar J. Tavlor.) 
versation did come up, I don’t recollect. 

Q. Do you remember this question being asked 
you, continuing: ‘‘And without any suggestion, Mr. 
O’Keefe said that he would not make any agreement 
with anybody, and he would not buy any land until 
there was title to it?’’ ‘‘Witness. J don’t remem- 
ber how the conversation came up. We were talking 
there. He was telling me that he couldn’t bargain 
to buy no land, and advised me not to bargain, it 
seems tome. I don’t know just how the conversation 
came up.’’ Do you remember that question being 
asked and that answer made by you, Mr. Taylor? 
[994—664 | A» Yespsin 

Q. And it was correct, was it? A. Yes, sir. 

Q. Now, the first time you talked with Mr. 
O’Keefe, on the way to Pierce, that was the time he 
told you he would furnish all the expenses and the 
money for you to pay for this land, is that correct ? 

A. Well, I believe that my brother told me this 
before we started, that Mr. O’Keefe would furnish 
the money for us to go and take up the land and make 
the proof. 

Q. And on the way to Pierce, did you talk to Mr. 
O’Keefe about that? 

A. I think we had a conversation over it, but I 
don’t recollect our conversation now at all. 

Q. When you had your filing papers prepared, or 
when they were prepared, did you give anybody the 
description of the land to prepare them for you, or 
employ anybody for that purpose ? A. No, sir. 

Q. This note, marked Complainant’s Exhibit 25J, 
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dated January 11, 1904, payable in one year, to the 
order of J. O’Keefe, in the sum of $1,100.00, signed 
C. W. Taylor and E. J. Taylor, is that your signature 
to that? A. Yes, sir. 

Q. And that is the note that vou referred to as 
having given Mr. O’Keefe? 

A. Yes, sir; that is the same note. 

Q. When you made your filing, to whom did you 
understand you were to convey this land? 

A. When I made the filing? 

Q. Yes. 

A. You mean who I understcod I would sell the 
land to? 

Q. Yes. 

A. I didn’t understand then that I would sell it 
to anybody; I understood I could sell it to Mr. 
O’Keefe for $150.00. [995—665] 

Q. Did you understand that Mr. O’Keefe had some 
connection with Mr. Kettenbach or Kester? 

Ae Nowiadid not. 

Q. I will ask you whether or not you ever made 
an affidavit to that effect, before Mr. O’Fallon or 
Mr. Goodwin. 

A. I don’t remember that I ever did. 

Q. Do you remember whether or not you told Mr. 
Francis M. Goodwin in July, 1905, that you under- 
stood from M1. O’Keefe that your land was to go to 
Kester and Kettenbach? 

A. I don’t remember of stating it now. 

Q. Well, was that your understanding ? 

A. I understood that if we wanted to sell the land, 
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after we got title we could sell it to Mr. O’Keefe 
for $150.00. 

Q. Wasn’t it your understanding that Mr. 
O’Keefe was operating for somebody else? 

A. No, sir; it was not then that I remember of. I 
mav have had such an understanding, but I don’t re- 
inember at this time. 

Q. Did Mr. O’Keefe give you to understand that 
he wasn’t going to buy that land, that he was operat- 
ing for somebody else? 

A. I don’t remember him giving me that kind of 
an understanding. 

(. And you never told anybody that? 

A. J don’t remember now that I ever did; if I did 
I don’t remember it at the present time. 

Mr. GORDON.—We offer in evidence timber and 
stone land sworn statement of Edgar J. Taylor, dated 
April 25, 1904, the nonminera! affidavit of Edgar J. 
‘Taylor, the testimony of Edgar J. Taylor given on 
final proof, the cross-examination of Edgar J. Tay- 
lor, at final proof, all of which papers have been iden- 
tified by the witness Edgar J. Taylor, the testimony 
of the witnesses at final proof, and the cross-exam- 
ination of them, the receiver’s receipt and the reg- 
ister’s certificate, dated July 11, 1904, the notice for 
publication, dated July 25, 1904, certified copy of the 
patent issued to Edgar J. Taylor, dated the 
(996—-666] 31st day of December, 1904, all relating 
to the entry of lots 3 and 4, and the east half of the 
southwest quarter of section 18, township 38 north 
of range 6 east, Boise meridian. 
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Said above documents were thereupon marked by 
the stenographer as Exhibits 26, 26A, 26B, 26C, 26D, 
16H, 26F, 26G, 26H, 261, 263, 26K, and 261. 

Mr. TANNAHILIL.—The defendants severally ob- 
ject to all of the papers relating to the final proof 
just offered, upon the ground that they are irrelevant 
and immaterial. The defendants severally waive 
any further identification of the papers. 

Mr. GORDON.—You never made but one deed to 
this claim, did you? 

A. That is all I ever made. 

Q. That was the paper that you understood was 
a— A. Bond for a deed. 

Q. A bond for a deed? A. Yes, sir. 

Q. I show you original deed, signed Edgar J. Tay- 
lor, dated July 12, 1904, conveying to William F. 
Kettenbach and George H. Kester, in consideration 
of $1.00, lots 3 and 4, and the east half of the south- 
west quarter of section number 18, in township 38 
north of range 6 east of Boise meridian, containing 
157 acres, and I ask you if you signed, executed and 
acknowledged that deed before George W. Bailey, 
notary public of Asotin, Washington, July 12, 1904? 

A. J signed a bond for a deed at that time, but T 
never read it over. 

Q. That is the paper you signed ? 

A. That is my signature there, but I never read it 
over. I was told it was a bond for a deed and I 
thought it was at the time. 

Mr. TANNAHILE.—It is stipulated and agreed 
that the witness, Iidgar J. Taylor, executed the deed 


1134 The United States of America 


(Testimony of Edgar J. Taylor.) 

just identified, on July 12, 1904, a deed from Edgar J. 
Taylor, a bachelor, of Asotin, Washington, to Will- 
iam F. Kettenbach and George H. Kester, conveying 
lots 3 and 4, and [997—667] the east half of the 
southwest quarter of section 18, in township 38, north 
of range 6 east, Boise meridian, containing 197 acres, 
and that the same was signed by the witness, Edgar 
J. Taylor, and witnessed by J. O’Keefe and George 
W. Bailey, and acknowledged July 12, 1904, before 
George W. Bailey, a notary public for Asotin 
County, Washington, and recorded at the request of 
the Lewiston National Bank in book 84 of deeds of 
Nez Perce County, State of Idaho, on page 326, on 
the 20th day of January, 1906. 


Cross-examination. 
(By Mr. TANNAHILL.) 

Q. Mr. Taylor, Mr. Gordon was asking you con- 
cerning your testifying in two previous trials, and 
suggested that this was the first time you had thought 
of your understanding that you had a year, or until 
the maturity of the note to redeem that land when 
you gave that bond for a deed. I am reading now 
from page 935 of the record of the United States 
against Kester, Kettenbach and Dwyer, case No. 
1605, on appeal: ‘‘Question. Your understanding 
with Mr. O’Keefe was that if you could sell that 
claim for more than $600.00 before the maturity of 
that note you would be entitled to the excess, did 
you not, the amount you could get over the $600.00 2”’ 
‘Answer. If I could get more for it?”’ ‘Question. 
Yes.” “Answer. Well, when I gave a bond for a 
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deed I thought I would have a right to redeem it and 
get more for it if I could at the time I gave the bond 
for the deed.’’ Do you remember so testifying at 
Moscow ? 

A. I don’t remember just the words I testified 
there, but that was my understanding, when I gave 
the bond for a deed. 

Q. And that has been your understanding all the 
time ? 

A. It has been my understanding al! the time. 

Q. And this is not the first time you ever thought 
about it? A. No, sir. 

Q. Now, you say Mr. O’Keefe told you that he 
would not buy any [998—668] land until after 
you got title to it? A. Wes sin 

Q. Mr. Taylor, you understood that you had no 
arrangement, contract or agreement with anyone to 
sell this land at the time you filed on it, or at the time 
vou made final proof, did you? 

A. Yes, sir; that was my understanding. 

Q. And if you had had an opportunity to sell it to 
someone else for a thousand dollars more you would 
have felt at liberty to sell it to them, would you not? 

A. I would. 

Q. Then the affidavit you made at the time you filed 
your sworn statement, ‘‘T'hat I have made no other 
application under said acts; that I do not apply to 
purchase the land above described on speculation, 
but in good faith to appropriate it to my own ex- 
clusive use and benefit, and that I have not, directly 
or indirectly, made any agreement or contract, or in 
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any way or manner, with any person or persons 
whomsoever, by which the title I may acquire from 
the Government of the United States may inure in 
whole or in part to the benefit of any person except 
myself,’’ that affidavit was true at the time you made 
it, was it? A. Yes, sir. 

Q. And it was true at the time you made your final 
proof? A. Yes; ar 

q. And is still true? A. Yes, sir. 

Q. Do you remember of making an affidavit before 
C. L. Thompson, notary public for Latah County, 
Idaho, on the 30th day of November, 1906 (handing 
witness paper) ? 

A. J remember making a statement there; I don’t 
remember what is in the statement. 

Q. You can look through it if you care to. Did 
you read it over at the time, or was it read to you 
by the notary public? 

A. I believe Mi. Moore was the one that read it to 
us. [999—669 | 

Q. He read it to you, did he? A. Vesmsur, 

@. And you signed it in the presence of the notary? 

Bm: Sees sim if Aime Hid. 

q). And you recognize that as being the same state- 
ment that you heard read and signed at that time ? 

A. I recognize my signature on the paper. 

Q. Is that your brother’s signature at the bottom 
of it too, here? A. Yes, sit. 

Q. C. W. Taylor? A. “Yesweir 

Q. Now, look through the paper and see if you 
recognize that as being the same paper that you 
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signed at that time. (Witness apparently reads 
paper.) Do you recognize that as being the same 
statement? A. Yes, git 

Q. And the statements you made in there are true, 
are they ? 

A. I think they are, as near as I understand them. 

Q. Mr. Taylor, regardless of what you may have 
said in any of these statements or affidavits, or any 
of your evidence that you might have given hereto- 
fore, I will ask you to state whether or not you under- 
stood that you had any understanding or agreement 
with anyone that you was to sell your land at the time 
you filed on it? 

A. I did not. My understanding was that I was 
simply borrowing the money to file on it and had a 
right to hold it. 

@. And you supposed you had a right to redeem 
this land within a year? A. Yes, sir. 

Q@. After you signed that paper which was sup- 
posed to be a bond or a deed? 

A. I don’t remember whether there was a specified 
time to redeem it in, but [ had a right to redeem the 
land. 

Q. If you had had an opportunity to sell it for 
more than that you had a right to sell it? 
[ 1000—670 | 

A. Yes, sir, that was my understanding at that 
time. 

Mr. TANNAHILL.—The defendants severally 
ask to have the affidavit just identified by the witness 
marked as a proper exhibit for identification. 
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Said affidavit was thereupon marked by the stenog- 
rapher as Defendants’ Ex. G, for identification. 


Redirect Examination. 
(By Mr. GORDON.) 

Q. Mx. Taylor, who presented that affidavit to you? 

A. This affidavit, you mean? 

Q. Who presented that affidavit to you for signa- 
ture? A. Mr. Moore, I believe. 

Q. What Mr. Moore? 

A. That is all I know about it, that lawyer, Mr. 
Moore, of Moscow. 

The SPECIAL EXAMINER.—Frank L. Moore, 
of Moscow? 

A. I don’t know his initials at all. 

Mr. GORDON .—Q. Is he the gentleman that rep- 
resented the defendants at the trial at Moscow? 

A. Yes, siz, I believe he was. 

@. Did he have the affidavit prepared when he 
came to see vou? 

A. I don’t recollect whether it was prepared when 
[ seen him or not; I don’t remember whether it was 
prepared then or afterwards. 

(). I mean did he bring it with him when he came, 
or was it prepared after you talked to him? 

A. I don’t remember whether it was prepared 
while I wasn’t with him or whether it was prepared 
after or while we was talking. 

@. Where were you employed, and by whom, at 
the time you made arrangements to take up a tim- 
her claim? 


A. [ was working in Cloverland; I don’t remem- 
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ber now, but [ think IT was working for a man by the 
name of Howell. [1001—671] 

Q. For what salary ? 

A. I don’t recollect, but I think it was a dollar and 
a half a day. 

@. You weren’t a married man? A. No, sir. 

Mr. GORDON.—That is all. 

At this time an adjournment was taken until to- 
morrow morning at ten o’clock. [1002—672] 

On Wednesday, the 31st day of August, 1910, at 
ten o’clock A. M., the hearing was resumed. 


[Testimony of David S. Bingham, for Complainant. ] 

DAVID 8S. BINGHAM, a witness called in behalf 
of the complainant, being first duly sworn, testified 
as follows, to wit: 

Direct Examination. 

(By Mr. GORDON.) 

@. You are David 8S. Bingham, are you? 

A. Yes, sir. 

Q. Speak so this gentleman here can hear you. 
(Indicating the Reporter.) A. Yes, sir. 

Q. Where do you reside? 

A. Asotin, Washington—that is, Asotin county. 

Q. Where did you reside in April, 1904? 

A. Asotin County, Washington. 

. What was your occupation at that time ? 

A. I was working for O’Keefe & Kester at that 
time. 

Q. That is, Jackson O’Keefe? 

A. Jackson O’Keefe. 

Q. And George H. Kester? 
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A. George H. Kester. 

Q. And what was your business at that time that 
vou were engaged in with them? 

A. Well, under an irrigating proposition at Clo- 
verland. 

. And what was your employinent with them? 

. L was their foreman. 

. And ata salary of how much? 

. $75.00 a month, I think. 

. At that time you were married ? A. Yes, sir. 
. Did you have any children? ‘[1003—673] 

. Yes, sir. 

. How many ? A. Two. 

. You took up a claim under the timber and 
stone act, did you not? A. Yes, sir. 

@. I show you timber and stone lands sworn state- 
ment dated July 25th, 1904, signed David 8S. Bing- 
ham, and ask you if you signed that paper and filed 
it in the land office at Lewiston at about the date it 
bears? That is the original sworn statement I show 
you. A. That is my signature. 

Q. And that is the first paper you filed in the land 
office ? A. Yes. 

Q. 1 show you the nonmineyral affidavit bearing 
the same date. Is that your signature to that? 

A. Yes, sir. 

Q. | show you the testimony of David S. Bingham 
given at the final proof July 15th, 1904. Is that your 
signature ? A. Wiessesitty 

Q. 1 show you the cross-examination of David S. 

3ingham taken at the same time. Is that also your 
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signature ? A. Yes, sir. 

Q. Now, Mr. Bingham, I shall appreciate it 1f you 
will state in your own way all the circumstances con- 
nected with the taking up of this claim, who. if any- 
one, induced you to take it up, and other matters in 
connection therewith. 

Mr. TANNAHILL.—The defendants severally 
object to any evidence in relation to the witness’ 
taking up a claim, in so far as it relates to bills 388 
and 407, on the ground that it is irrelevant and im- 
material, the entrv of the witness not being in- 
volved in these two particular cases. 

Mr. GORDON .—Proceed and answer the question. 
[ 1004—674 | 

WITNESS.—Ask the question again, please. 

The last question was thereupon repeated by the 
Reporter. 

WITNESS.— Well, I had that in my own mind in 
regard to taking up a claim; but so far as the in- 
ducement is concerned, why I got that from Jackson 
O’Keefe. 

Mr. GORDON .—Q. Now, state what he said and 
what you did in connection with it. 

A. He had been connected with Kettenbach and 
Kester, as I understood, in regard to the land 
proposition up there, or the timber proposition, and 
he says to me one time— 

Mr. TANNAHILL.—Now, we object to the 
witness’ understanding, and move to strike out the 
witness’ statement as to what the witness under- 
stood, on the ground that it is immaterial, irrelevant, 
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and not evidence. 

Mr. GORDON.—Answer it in Just your own way. 

The SPECIAL EXAMINER.—Go right on, Mr. 
Bingham, and make the statement, and speak loud 
enough for Mr. Hamer, the Reporter, to hear you. 

WITNESS.—He wanted to know the reason why 
I didn’t take up a timber claim myself; that I had 
been up in that country—he says, ‘‘You have been 
mining up there,’’ and he says, ‘‘ You have used your 
money up there,’’ he says, ‘‘and I don’t see why you 
don’t get some of it back.”’ ‘*Well,’’ I says, “‘I have 
been thinking about that, Jack,’’—I called him Jack 
for short— and I says, ‘‘I think probably I may. 
‘“Well,’’ he says, ‘‘you had better go down and file,’’ 
just in that way, which I did; I filed. 

Mr. GORDON.—Q. And you had been over the 
land some time prior to this? 

A. Prior to that, yes, sir. 

Q. No one went over it with you specially, to point 
the land out to you? [1005—675] A. No, sir. 

Q. Now, was there anything said between you and 
Mr. O’Keefe or any of the other defendants relative 
to what you would do with the land after you took 
it up? A. No, sir, only with O’Keefe. 

Q@. And what was that? 

A. As far as Kettenbach and Kester and My. 
Dwyer is concerned, I never talked land to them one 
way or the other. What business I done I done with 
O’ Keefe. 

Q. Now, what was your understanding with 
O’ Keefe? 
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A. My understanding was, I had to take this claim 
up, and he was to have the prior right of buying it 
after I proved up. 

Q. Was anything said about the price? 

A. Not at the time, no, sir. 

@. Did you know whether or not he was trying to 
and was assembling a great many timber claims? I 
mean getting a great many together? pe WT esyasin. 

Q. And was he engaged in that alone or was he 
in with some one? 

A. I think he was in with somebody. 

Q. Who? A. Kester and Kettenbach. 

Mr. TANNAHILL.—We object to the statement 
as to the witness’ conclusions. It is not a statement 
of fact. 

WITNESS.—Oh, I couldn’t swear positive. 

Mr. GORDON.—Q. From what did you reach this 
conclusion, Mr. Bingham—from what circumstance 
that you observed? 

A. Why, I would eall it a middleman; I would 
consider Mr. O’Keefe a middleman, working for 
Kester and Kettenbach. 

Mr. TANNAHILL.—I move to strike out the an- 
swer of the witness as a conclusion and not a state- 
ment of fact. [1006—676] 

Mr. GORDON.—Q. And what did he do that led 
you to believe that? 

A. His conversations with me. 

Q. Now, can you remember the gist of any of those 
conversations, any remark dropped here or— 

A. We had several conversations in regard to the 
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claim after I had taken it up. 

Q. Well, had you observed any of these things that 
led you to believe in this connection you have related, 
prior to you taking up a timber claim? 

A. Nothing more or less than he said he was con- 
nected with Kettenbach and Kester, and would like 
to have a prior right to buy my claim, if I felt dis- 
posed to dispose of it, and that he had others, and 
mentioned others that he had bargained for. 

@. And that was before you ever filed that he dis- 
cussed those matters ? A. Yes, sir. 

Q. Now, do you remember how long you were away 
from vour business when you came down to file ? 

A. Well, I don’t recollect exactly the number of 
days; I think probably three or four; something lke 
that there. 

@. I mean when you came from Asotin down here 
to file? 

A. Down here to file, ves, sir. I came from 
Cloverland, rather. . 

Q. From Cloverland ? A. Yes. 

(. And you were still working for Kester and 
Kettenbach at that time, were von not? 

A. Yes, sir—and O’Keefe. 

Q. I mean Kester and O’Keefe, excuse me. 

A. Yes. 

@. And was that time that you were away taken 
out of your salary ? 

A. No, sir; I never lost no time at all whatever in 
regard to working for them. I was getting $75.00 a 
month straight time. [1007—677 ] 
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Q. And do vou remember how many days you were 
down to Lewiston when you made your proof? 

A. 1 venture to say probably two or three days, 
maybe, something of that kind; maybe four; J don’t 
know. 

Q. Were you down to Lewiston on any other occa- 
sions besides those two, relative to this claim ? 

A. I used to come down occasionally, ves. 

Q. No, but I mean concerning this claim? 

A. No, sir. 

Q. Now, when vou came to Lewiston to make your 
filing papers—this first paper that vou have identi- 
fied—were you furnished a description of the land? 

A. Yes, sir. 

Q. Who gave you that? A.. IX, pemaitie 

Q. And now state the circumstances of your going 
to I. N. Smith’s office. Did you know Mr. Smith? 

A. I was directed in there by O’Keefe. 

®. Was O’Keecfe in Lewiston at that time? 

A. Yes, sir. 

@. And did you come to Lewiston with Mr. 
O’Keefe? 

A. I believe we came down in a private rig to- 
gether. | 

Q. And did Mr. O’Keefe go to the office of Mr. I. 
N. Smith with you? 

A. No, sir; he went part way to the office and 
pointed it out to me and told me to go in there. 

Q. Did you tell Mr. Smith what vou came for? 

A. { went in there and took my turn with the bal- 
ance of them, ves, sir. There was some more ahead 
of me. 
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Q. Did you give him any advice o1 information 
relative to the papers? A. No, sir. [1008—678] 
. That he was preparing? A. No, sir. 

. Did you give him the description? 

. No, sir. 

. Did you name the final proof witnesses? 

. No, sir. 

. And did you pay him any fee? A. INO, SIF. 

. Now, did you pay your expenses from Clover- 
land down here at the time you came to prove up? 

A. Yes, sir. 

Q. Well, was that advanced to you, or was that 
vour own money ? A. That was my own money. 

Q. That was on your own responsibility ? 

A. Yes, sir. 

Q. And you paid a filing fee at the tand office? 

A. Yes, sir. 

@. And with whose money did you pay that? 

A. My own. 

@. And were you ever reimbursed for that? 

A. Yes, sir. 

Q. Did you have an understanding or arrangement 
to that effect; or was it just a settlement that you 
had? A. A settlement. 

Mr. TANNAHILL.—We object to that as leading 
and suggestive. 

Mr. GORDON.—Well, he has answered it. 

Q. Was there a great many people lined up at the 
door of the land office the morning you filed, and 
several days before ? ”. Yoo 

Q. Do you remember how many there were? 
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A. I didn’t count them. 

Q. Well, I mean were there a dozen, or 50, or 100% 
[ 1009—679 | 

A. Oh, I should venture to say there was some- 
where about 35 or 40 or 50—I don’t know. ‘hey 
were strung down quite a ways. 

@. And did you join that line? 

A. I joined the line, yes, sir. 

Q. And do you remember anything relative to the 
place that you held in that line, about how far you 
were from the beginning of the line? A. Yes, sir. 

Q. What was your number? A. I couldn’t say. 

Q. I mean approximately ? 

A. Oh, probably I was about 8 or 9 or 10 or 12, 
maybe. 

Q. And do you have any recollection of who was 
immediately in front of you in the line? 

A. Yes, sir. 

Q. Who? 

A. Not right immediately in front of me, but I was 
in—I think Mrs. George Kester and Miss Kester; 
she married a man—lI believe her name is Ford at 
present. I think she was next to me. 

Q. Do you remember who was behind you? 

A. It was a blind man over here, I think it is Jus- 
tice, or some of that outfit, and Bert Ferris; we were 
mixed up there together. I couldn’t exactly tell. 

Q@. Now, how long were you in that line? 

A. Why, till my turn came. They only allowed 
one in the land office at a time. 

Q. I know; but you are getting to the end of it. | 
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mean how long were you in the line till your turn 
came—two or three days? 

A. No. Iwas placed in the line the same day that 
I came down; they was holding the lne there some 
way or another; I guess they reserved my place for 
me, or something or other. - 

@. Do you know who reserved your place? 
[1010—680 | 

A. I done no business with anybody only O’Keefe, 
and whatever he said I done. 

@. And you didn’t pay anyone for holding your 
place in line? A. No, sir. 

Q. And you joined that line the morning the land 
office opened and the morning you filed? 

A. Yes, sir. It opened at ten o’clock, I believe. 

@. And you had gotten in there some time Just 
prior to that? A. Yes, sir. 

Q. Now, did you have any talk with anyone about 
paying a location fee? 

A. About paying a location fee? 

Q. Yes. Ag Vesyemr. 

Q. Well, with whom did you have that talk? 

A. Jack O’ Keefe. 

@. And to whom were you to pay the location fee? 

A. Well, which? What do vou mean—in regard 
to a filing fee? 

Q. No; I mean the location fee—the cruiser ? 

A. Oh, the crusier. Yes; I was to pay that to Mr. 
Dwyer, I believe—William Dwyer. 

@. Did Mr. William Dwyer locate you? 

A. Tie claimed he did, yes, six. 
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Q. Well, now, did he claim that to vou? 

A. Yes, slr. 

Q. And had you had any connection with Mr. 
Dwyer concerning this matter at that time? 

A. None whatever. 

Q. Sir? A. None whatever. 

Q. And what did he say when he claimed the right 
of a location fee from you? [1011—681] 

A. He didn’t claim it till the day I came down to 
prove up. 

Q. Now, state what happened that day ? 

A. He was one of my witnesses; O’Keefe was an- 
other. I came down if I ain’t mistaken, I won’t be 
positive but I think I proved up on the 4th of Au- 
gust, or somewheres about that; I wouldn’t say for 
certain exactly what time it was. Anyway,— 

Q. One moment. From your proof papers it ap- 
pears that you made proof on the 15th of July. 

A. The 15th of July? Then I didn’t prove up 
then, did I? Was it the 15th of July? 

. Yes. 

A. Well, it might have been. I don’t know ex- 
actly whether it was July or along about the first of 
August. 

Q. Well, now, state what you did? 

A. Well, I came down to Asotin from Cloverland, 
and I said to Jack, I said, ‘‘T'o-morrow is my day,”’ 
I says, ‘‘for proving up,’’ and he says, ‘‘ Yes; you go 
down,”’ he savs, ‘‘to Lewiston,’’ he says, ‘‘to-night 
or in the morning,’’ and I says, ‘‘Are you going to 
he one of the witnesses?’’—he was advertised as one 
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of the witnesses. ‘‘No,’’ he says, ‘‘I can’t possibly 
eo down, but you see Dwyer and Dwyer will fix 
it up all right with you.” 

Mr. TANNAHILL.—I want it understood that we 
object to all this conversation not in the presence 
of the defendants or either of them, and that the ob- 
jection runs to all evidence of a like nature, so that 
we won’t have to repeat it. 

Mr. GORDON.—Yes; that may be understood. 

Q. Now, continue, Mr. Bingham. 

A. So I came down to Lewiston and put my team 
up in the Red Front Livery-stable— 

Q. The Red Front, or White Front? 

A. No, the Red Front,—it is Mallory & Lydon— 
and came up in front of the Lewiston National Bank, 
and I met Mr. Dwyer there. [1012—682] 

Q. Now, what transpired there? 

A. Oh, I should say about ten or half-past ten 
o’clock, something like that, he called me off to one 
side and says, ‘‘ You are proving up to-day?’ and I 
says, ‘‘Yes; that is what I came down for,’’ and he 
put his hand in his pocket and: pulled out a roll of 
greenbacks. 

Q. And do you remember how much was in that 
roll? 

A. He counted out $100.00, and asked me to hold 
it. J held it in my left hand, and he took it out of 
my hand and stuck that down in his pocket, and he 
says, ‘‘That’s mine.’’ 

Q. Did he say what that was his for ? 

A. For locating me. 
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Q. And then did vou have any discussion with him 
about it? 

A. He turned around to me, and ‘‘Now,’’ he says, 
‘‘here,’’ he says, “‘here is $400.00—four hundred and 
odd dollars,’’ I forget now just exactly; he says, 
Wom we up,’ be says, ‘‘and Ivall be up pretty 
quick, and we will prove up,’’ and J put the money 
in my pocket and walked across the street and came 
back again and in a few minutes I went up in the 
office and he was there—in the Receiver’s Office. 

Q. And was that when you made proof ? 

A. Yes, sir. 

Q. And was that the money that you made your 
proof with? A. Yes, sir. 

Q. Did you and Mr. Dwyer discuss the matter of 
the questions that would be asked you at the land 
office when you made your proof? 

A. Not a word—not a word. He instructed me to 
go up, and that was all. 

Q. And you went up and you paid your four hun- 
dred and some odd dollars at the land office ? 

A. Yes, sir. 

Q. And they gave you a receipt for it? 

A. Yes, sir. 

@. As I understood you to say, that was the same 
money that you [1013—683] had gotten from 
Dwyer? A. Yes, sir. 

Q. Just a few moments before? A. Yes, sir. 

@. Now, what did you do with the receipt they 
gave you at the land office ? 

A. I have it in my trunk, and neglected fetching 
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it down. I have got it there, though. 

Q. Have you had it ever since they gave it to you? 

A. Yes, sir. I can get it for you. 

Q. Oh, no, I don’t care for that. You never lost 
it? 

A. No, 1 never lost it. Also some letters, too, from 
the land office, as to the patent. 

Q. Did you give any note or other evidence of in- 
debtedness for the money that you received from Mr. 
Dwyer? A. No, sir. 

Q. Were you asked to give any? 

A. No, six. 

Q. Now, did you afterwards made a deed for this 
land ? A. Yes, sir. 

Q. To whom did you make it? 

A. Jack. O’Keefe. 

Q. Did you make a deed to Jackson -O’Keefe, or 
did you negotiate with Jackson O’Keefe and make 
a deed to Kester and Kettenbach ? 

A. That I couldn’t say. 

@. Did you read the deed ? A. No, sir. 

Q. And did you ever make more than the one deed 
for the claim? A. No, sir. 

Q. Mr. Bingham, I show you a deed dated July 
26th, 1904, made by David S. Bingham, and Lillian, 
his wife, to J. O’Keefe, and ask you if that is your 
signature to that deed? [1014—684] 

. Yes, sir. 

. And that is the signature of your wife? 

. Yes, sir. 

. And vou acknowledged it before George W. 
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Bailey on the 26th of July, 1904? 

A. Yes, sir. I forgot the date, but I remember 
the circumstance very well. 

Mr. GORDON.—It is stipulated by and between 
the parties that David 8. Bingham and wife Lillian, 
on July 26th, 1904, executed and acknowledged a 
deed, conveying to J. O’Keefe in consideration of 
one dollar, the southeast quarter of section 17, town- 
ship 39 north, of range 5 east, Boise meridian, con- 
taining 160 acres; that said deed was acknowledged 
before George W. Bailey, of Asotin, Washington, 
July 26th, 1904; that said deed was filed for record 
January 18th, 1906, at the request of the Lewiston 
National Bank, and recorded in Book of Deeds 84, at 
page 315, of the records of the Recorder of Nez Perce 
County, Idaho. 

Mr. TANNAHILL.—The defendants severally 
waive any further identification of the document, 
but object to the evidence in so far as it relates to 
bills No. 388 and 407, upon the ground that the entry 
of the witness is not involved in these two particular 
actions. 

Mr. GORDON.—Q. Now, Mr. Bingham, will you 
state the circumstances of vou signing that deed 
which you have just identified ? 

A. Why, I was living at Cloverland, my wife and 
myself, and running a kind of a hotel, and stopping 
on the company’s place—O’Keefe & Kester’s—and 
one day this man Bailey—George W. Bailey—and 
Mr. O’Keefe came up there, and O’Keefe said, ‘‘ We 
might as well settle this here proposition up in re- 
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gard to that land,’’ although we had a talk prior to 
that in regard to it, and he wanted to know if [ 
wanted to sell; and there was a ten-acre tract up 
there—orchard tract—that I wanted to get hold of, 
and I had quite a bit of money coming to me, and 1 
thought if I could get the money out of this timber 
claim I [1015—685] could buy this ten acres; and 
I had a talk with my wife, and she thought that we 
had better sell and take this ten acres, so I told him 
[ would sell to him, and he says, ‘‘ Well, now,’’ he 
says, ‘‘the arrangements is,’’ he says, “‘to let you have 
over and above all expenses,’’ he says, ‘‘that you was 
to down there, why’’ he says, ‘‘$150.00.”’ ‘*‘ Well,”’ 
[ says, ‘‘I might as well take it, Jack., along with the 
balance of them.’’ He told me he had made similar 
arrangements as far as the Taylor boys, I guess. 

Q. He what? 

A. He bought from the Taylor boys, and Dammar- 
ell, and Prentice, and those boys up there. 

Q. And did he give you the $150.00 then ? 

A. No, sir; he gave me a check for $150.00. 

Q. And was it his own check ? 

A. It was his own check; yes, sir. 

@. And was the deed already prepared when he 
and Mr. Bailey came there ? 

A. Yes, sir; that is, Mr. Bailey done some writing 
afterwards. IJ don’t know whether he made out the 
deed there or not. He was sitting at the table, writ- 
ing, in the dining-room. I couldn’t say whether he 
had a blank deed, or whether he made the deed out 
when he came up there. I couldn’t say for that. 
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Anyway, we acknowledged the deed before Mr. 
Bailey there. 

Q. Was there anything said at that time, or any 
time during this other conversation referred to, as to 
whether or not Mr. O’Keefe was purchasing that for 
somebody else? 

A. No, there wasn’t anything said in regard to 
that. 

Mr. GORDON.—We offer in evidence the timber 
and stone lands sworn statement of David 8S. Bing- 
ham, dated April 25th, 1904, the nonmineral affidavit 
of David 8. Bingham, the testimony of David S. 
Bingham on final proof, the cross-examination of 
David 8S. Bingham at the final proof, all of which 
papers have been identified heretofore by the witness, 
[1016—686] the testimony of the witnesses on final 
proof, and the eross-examination of them, the affi- 
davit of publication, the Receiver’s Receipt and the 
Register’s Certificate, dated July 15th, 1904, and a 
certified copy of the patent issued to David S. Bing- 
ham December 31st, 1904, all relating to the entry of 
the southeast quarter of section 17, in township 39 
north, of range 5 east, of Boise meridian. 

Mr. TANNAHILL.—The defendants severally 
object to all of the final proof papers being admitted 
in evidence, upon the ground that they are matters 
relating to the final proof, and occurring long subse- 
quent to the filing of the sworn statement, and are 
irrelevant and unmaterial. The defendants sever- 
ally waive any further identification of the papers. 

Said documents were thereupon marked by the 
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Reporter as Exhibits 27, 27A, 27B, 27C, 27D, 27H, 
OTF, 27G, 27H, 271, 27), 27K, 27L, and 27M. 


Cross-examination. 
(By Mr. TANNAHILL.) 

Q. Mr. Bingham, the details of the matters relat- 
ing to your taking up this timber claim, and the cir- 
cumstances leading up to it, are not as clear to you 
now as it was shortly after the time, is it? 

A. Why, George, I don’t know; I think everything 
is just about as clear to me as ever it was in regard 
to the proposition. I think everything is as clear. 

Q. Do you remember of making an affidavit before 
George H. Rummens, a notary public for Asotin 
County, Washington, on January 30th, 1907, in rela- 
tion to the circumstances of your taking up this 
elaim? (Handing a document to the witness. ) 

A. Yes, that is my signature. 

q. Just read the affidavit over and see if you recall 
the circumstances. (The witness read said docu- 
ment. ) 

A. Yes; that is my signature. 

@. Does that refresh your recollection as to some 
things that [1017—687] occurred in connection 
with your taking up this timber claim, Mr. Bingham? 

A. Not in particular; no, sir. 

Q. The statements you made in this affidavit were 
substantially correct, were they ? 

A. I can’t say exactly that they are. 

Q. Do you recall any particular part of them that 
is not correct ? 

A. Yes, there is. I can read it over. 
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Q. What particular part of them is it that is not 
correct ? 

A. I don’t think that I made the statement in the 
first part there, although | might have at the time; | 
wouldn’t be positive in regard to it. I made the 
statement that I was a native born citizen of the 
United States. That’s right. That I was well and 
personally acquainted with Jackson O’Keefe and 
William Dwyer and George H. Kester and W. F. 
Kettenbach. I didn’t consider I was acquainted, if | 
recollect; that I wouldn’t make that kind of a state- 
ment, because I wasn’t personally acquainted with 
them. 

@. You knew of them, did: you not? 

A. Yes, sir; I knew of them. 

@. Knew them when you seen them ? 

de, YOs, Sir. 

Q. You had a speaking acquaintance with them. 
did you? 

A. Yes, sir. And also it says here ‘‘with respect 
to entries of Government lands made by Edgar Dain- 
marell, Joseph H. Prentice, Charles W. Taylor and 
Edgar Taylor at the Lewiston, Idaho, land. office. 
under the timber and stone act, and which said 
cause is prosecuted upon an indictment returned by 
the Federal Grand Jury at a term of said District 
Court holden in the City of Boise, Idaho, in July, 
A. D. 1905.”" I know nothing at all about that, as far 
as that is concerned. 

@. Well, that is simply descriptive. 

A. Yes, and it says here that I entered 160 acres of 
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timber land at the Lewiston land office in April, 1904, 
under the timber and stone [1018—688] act, and 
made proof thereon about the middle of July, 1904, 
and sold and conveyed the same to the said Jackson 
O’Keefe on or about the latter part of August or first 
part of September. [I done that, too; I will admut 
that part of it. ‘‘The facts and circumstances of my 
acquiring the same and the sale thereof, are to the 
hest of my recollection, about as follows: Sometime 
of the fall of 1903 Jackson O’Keefe and the above 
named Dammarell, Prentices and Taylor boys, went 
into the timber to locate on timber claims. Shortly 
after their return I met Mr. O’Keefe and asked him 
why he didn’t let me know that they were going into 
the timber and told him that I had never used my 
right under the timber and stone act and that I would 
like to get a‘claim.’’ TI acknowledge that I did have 
that talk with him. ‘‘He informed me that they had 
located on what is known as Reed’s Creek in the 
Pierce City Country, and also said that he hadi seen 
[ke Bingham’s’’—that is a brother of mine—‘‘ (my 
brother’s) cabin and I told him I was well acquainted 
with that country, having mined, prospected and 
hunted there three different summers. He told me 
fo see one William Dwyer’’—which I acknowledge 
that I never did after that in regard to this— 

©. Well, he told you to see William Dwyer? 

A. Yes, sir—‘ William Dwyer and maybe he could 
put me onto a claim. I afterwards had a talk with 
Dwyer’’—There is a mistake there; that I never did. 
Lf I so stated, [ swore to something that wasn’t so. 
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Q. Well, you had a talk with Dwyer before you 
made your proof, did-you not? 

A. No, sir—ves, sir; in the morning before I made 
my proof. 

Q. Yes? 

A. Yes, sir. ‘TI gota filing in April, 1904. After 
1 had filed I had a conversation with O’Keefe in 
which I asked him (O’Keefe) if he was investing in 
timber up there. He said, ves, he was intending to 
buy a little. I asked him what he was paying for a 
quarter section and he said: ‘I can’t talk about the 
price or I can’t talk about buying [1019—689] 
until after you prove up.’’’ There is a mistake 
there, because he did talk to me before in regard to 
it. 

@. Well, you and he had that conversation, did 
vou? 

A. He came up there twice or three times a week; 
he would fetch up buyers to buy orchard tracts up 
there, and he never came up there but what I talked 
to him in regard to this. ‘‘T got the money from 
Dwyer with which to make proof.’”’ That’s true. 
‘For a time prior to and after J made my final proof 
I had been running a hotel and feed stable at Clover- 
land, Washington’’—I was, and also working for the 
company,—‘Cloverland, Washington, and at the 
time I made my proof I had sufficient money on my 
person with which to make final proof.’’ 'That’s 
true, I had. ‘‘But this money was a part, in fact, 
practically the entire capital which I used and needed 
to carry on my business.’’ That is correct; there is 
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no lie there. ‘‘I had an opportunity to borrow the 
money from Mr. Dwyer to make the proof, so I bor- 
rowed the money from him and put it in my pocket 
with my other money.’’ That’s right. J had other 
money in my pocket when I came down there, but 
Dwyer came from the bank and gave me the other 
money. ‘‘I then went to the land office and in making 
proof paid for the land out of the money in my 
pocket, so I can’t say for certain whether I paid for it 
with the Dwyer money or the money which belonged 
in my business.’’ I couldn’t—it was all together. ‘‘I 
knew at the time that I made proof that I would have 
to pay Dwyer $100.00 for locatox’s fees and I did not 
have sufficient money on hand to pay this sum in addi- 
tion to the value of the land and I would have to bor- 
row other money to use in carrying on my business, so 
to place the loan all in one party I got the money from 
Mr. Dwyer.”’ Yes, sir; I swore to that. 

Q. The affidavit is substantially correct, then ? 

A. Well, outside of one or two items there at the 
first. 

Q. Just the ones you called attention to? 

A. Yes. 

Q. Now, you had no talk with Mr. O’Keefe, then, 
in regard to [1020—690]_ selling him the land, un- 
til after you proved up ? 

A. He asked me if he could have the prior right of 
buying this land. 

Q. Did you say the ‘‘prior right’’ or the ‘‘prefer- 
ence right’’? 

A. The preference right or the prior right. I un- 
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derstood if [ wanted to sell that he wanted the first 
chance. 

Q. And that was the talk you had with him? 

A. Yes, sir. 

@. And that is all the talk vou had with him in 
regard to buying? A, Wes; iar 

@. And then after you proved up, some little time, 
he came up to Cloverland and asked you if you 
wanted to sell? A. Yes, sir. 

@. And you told him that you would have to see 
your wife? A. Yes, sit. 

Q@. And you did go and see your wife? 

A. Yes, sir. 

Q. Then you asked him how much he would give, 
or something to that effect, didn’t you? 

A. Yes, sir. 

Q. And he told you that he had given Dammarell 
and Prenticce—that he had bought their claims, and 
he had? A. And the Taylor boys, also. 

@. Yes, and the Taylor boys; he had bought their 
claims, and he had given them $150.00 over and above 
expenses ? A. Yes, sir. 

Q. And that he would give you the same? 

A. Yes, sir. 

Q. And then did you talk with your wife again 
after you had talked with him about the price? 

A. Yes, sir. 

@. And she told you that she thought you had 
better sell? [1021—691] 

&. Yes, Sir 

Q. If you could buy the other piece of land up 
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there ? A. Yes, sir. 

Q. And you went back and told O’Keefe that you 
would take it? A. Yes, sir. 

Q. And the bargain was all made in regard to the 
sale of your land there that day—the day that you 
sold it? 

A. The day that I sold it, yes; we closed the bar- 
gain that day. 

Q. And Mr. Bailey was with him? A. Yes, sir. 

Q. And he sat down at the table and did some 
writing, and either drew up this deed, as you testi- 
fied on your direct examination, or was doing some 
writing? A. ¥es, sir. 

Q. Now, an examination of the deed, Mr. Bingham, 
shows that it was all made out and signed in the same 
kind of ink. (Exhibiting said deed to the witness, 
who examined the same.) After looking at the deed, 
state whether or not it is your best recollection that 
that deed was drawn up there at that time—by Mr. 
Bailey, at that time? A. I think it was. 

Q. You think it was? A. Yes, sir. 

Q. Now, your best recollection, then, is that the 
deed was made out there by Mr. Bailey on that oced- 
sion ? AS Ves, sim 

Q. Then, Mr. Bingham, the affidavit that you made 
at the time that you filed your sworn statement, ‘‘that 
I have made no other application under said acts; 
that I do not apply to purchase the land above de- 
scribed on speculation, but in good faith to appro- 
priate it to my own exclusive use and benefit, and 
that I have not, directly or indirectly, made any 
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agreement or contract, or in any way or manner, with 
any person or persons whomsoever, by which the 
title I may acquire from the [1022—692] Govern- 
ment of the United States may inure in whole or in 
part to the benefit of anyone except myself,’’ that 
affidavit was true, was it? &. Ves iow 

Q. True at the time you made it? A. Yes, sir. 

@. And at the time you made final proof? 

A. Yes, sir. 

Q. And it is still true? A. Yes, sir. 

Q. Now, you said, Mr. Bingham, that you under- 
stood that O’Keefe and Kester and Kettenbach was 
in together. O’Keefe didn’t tell you that they were 
in together, did he? A. Wes, sim 

Q. What did he say? 

A. He said that he was working as a middleman; 
the same as you might consider him a middleman. 
He says, ‘‘If these things goes through, these claims,”’ 
he says, ‘‘I will get a certain per cent out of them.”’ 

Q. Where did he tell you that? 

A. Why, it was our general conversation with him 
and I whenever we talked about timber. 

Q. Can you remember where he was when he told 
you that? 

A. I never seen Mr. O’KKeefe only when he came 
up to Cloverland. He always came there, and if 1 
wasn’t out on the ditch at dinner time, I would see 
him, and he would dictate to me what to do, and such 
as that. 

Q. That was after you had made your final proof, 
was it not? 
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A. Oh, it was the general talk every time he came 
up there. 

Q. Well, he wasn’t talking about buying your 
claim before you made final proof, was he? 

A. Why, as I stated before, after 1 put up my 
money and took a claim, why he wanted the prior 
right, providing I wanted to sell. 

@. He wanted the preference right? [1023—693] 

A. He wanted the preference. 

(. That was all he said? 

A. That was all he said until after I proved,up, 
and then he was dead anxious to get the claim. 

@. Then your conversation in regard to buying 
vour claim for Kester and Kettenbach was after you 
made final proof ? 

A. No; he always told me—our conversation was 
that he was.in with Kester and Kettenbach. 

@. Well, now, was that before or after you made 
final proof ? 

A. Both—both. It was the general supposition 
that he was doing business for Kester and Ketten- 
bach. 

Q. Weill, I don’t want your conclusion about it, 
Mr. Bingham; I only want what was said. 

A. Well, that’s what he said, and I’m telling you 
what I know, that’s all there is about it. 

Q. Well, I know. If Jack. O’Keefe was here, 
then I wouldn’t be so particular about it; but he 
isn’t here. A. No, he isn’t here. 

q). So 1 want the circumstances. 

A. Yes. I am giving it to you just as I know it, 
that’s all. 
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Q. Now, where were you when he said this? 

A. It must have been at Cloverland, because I 
hardly ever came down unless J had business in 
Asotin or Lewiston. I was attending to business for 
them up there. 

Q. But you don’t remember the particular circum- 
stances? A. I don’t remember about that. 

Q. And you don’t remember the language that he 
used ? A. No, nor the date. 

@. And you don’t remember who was present? 

A. No, I don’t. He hardly ever talked to me m 
regard to the timber with anybody else present. 

Q. And you are just giving your recollection of 
the conversation? [1024—694] 

A. Just my recollection of the conversation, that’s 
all. 

Q. But you had no agreement to sell him this land 
before you made your final proof? 

A. No; that is, no written agreement, only he asked 
the prior right for the land. 

Q. Preference right? A. Preference right. 

Mr. TANNAHILL.—We ask to have the affidavit 
of David S. Bingham just identified by the witness 
marked Defendants’ Exhibit ‘‘H,’’ for identification. 

Said affidavit was so marked. 

Redirect Examination. 
(By Mr. GORDON.) 

Q. Mr. Bingham, who presented that affidavit to 
you that you have just identified ? 

A. I don’t recollect. 

Q. Do you remember who brought it to vou? 
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Was anvone with the notary public when you signed 
that ? 

A. Not that I know of. It is something new to 
me. 1 don’t remember about it. That is my signa- 
ture, and I have signed lots of papers up there, and 
[ don’t know how I came to sign that, I am sure. 

Q. Do you remember ever having seen that affi- 
davit before and having read it before? 

A. No, sir. 

Q. Do you know Mr. Frank Moore, an attorney, 
of the firm of Forney & Moore? A. Yes) sir. 

@. Do vou remember whether or not he was along 
with the notary? A. I think not. 

@. Do you remember him ever coming to see you 
to talk about this case? 

A. Not in Asotin or Lewiston; he did in Moscow. 
[ 1025—695 | 

Q. I understood you to say that Mr. Dwyer never 
went over this claim with you? 

A. Yes, sir, I said that. 

@. And you never had any transaction with Mr. 
Dwyer relative to taking up this claim other than 
the day you made final proof? A. No, sir. 

@. And now was any reason given to you by Mr. 
Dwyer why you should pay him a location fee? 

A. No, sir. 

(). And you simply paid him that because Mr. 
O’Keefe told you to pay him? 

A. He simply took it out of this money that he 
handed to me. He put it in his pocket, and handed 
me the balance of it. 
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Q. If it had been your $516.00, you wouldn’t have 
given him that location fee, would you? 

A. No, sir; I would have had no reason to. 

Q. As long as it was his own money, you didn’t 
care whether he handed it to you and took it back, 
oF aot; 1s) that 11 ? 

Mr. TANNAHILL.—We object to that as leading 
and suggestive. 

WITNESS.—I didn’t care what he done with it. 

The SPECIAL EXAMINER.—What is the an- 
swer ? 

WITNESS.—I didn’t care what he done with it. 

Mr. GORDON.—Q. Now, when you first talked 
to Mr. O’Keefe about taking up this land, was that 
the time you had the conversation about the prior 
rieht, or the preference right? 

A. Yes, sir, we talked about it at that time. 

@. As a matter of fact, Mr. Bingham,—I am not 
asking you now whether vou had an absolute con- 
tract or agreement with Mr. O’Ikeefe at that time— 
but as a matter of fact wasn’t it your understanding 
that you were going to convey that to O’Keefe after 
vou got it? 

A. That is my recollection. [1026—696 ] 

Q. You would not have taken it up if you hadn’t 
had that understanding, would you,—at that time? 

A. No, I don’t believe I would at that time. 

Q. And the matter turned out just exactly as you 
understood it would when you first talked to Mr. 
O’Keefe about it? A. Yes, sir. 

Q. And you did just what he told you in the whole 
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transaction ? A. Yess 

Recross-examination. 
(By Mr. TANNAHITLL.) 

Q. Now, Mr. Bingham, you had no talk with Mr. 
O’Keefe about selling to him further than he wanted 
the preference right of buying it? 

A. Yes, sir, that was all; that is what I stated. 

@. And you had no talk aBout the price? 

A. No, sir. 

Q. And you could have sold it to anyone else you 
wanted to, if he would have given you more than Mr. 
O’Keefe? A. Yes, sir. 

Q. Then you had no understanding with him that 
you would deed the land to him? 

A. Nothing only me being working for him and 
the like of that why he wanted the right for it; that 
is, the first right; and I told him I would give it to 
him. I could have sold it to anybody, though, as far 
as that is concerned. 

Q. Now, you just told Mr. Gordon that you under- 
stood that you was to deed it over to O’Keefe. 

A. I didn’t tell him anything of the kind, that I 
was to deed it over to him, or anything of the kind. 
I told you he had the prior right to it, or the pref- 
erence. 

(. Well, you just said, in reply to Mr. Gordon’s 
question, you told him— 

A. Yes, that was the understanding, that if I sold 
to him IT was [1027—697] to deed it over, of 
course. 

Q. How is that? 
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A. If I sold to him I was to deed it over to him. 

Q. Then there was no understanding ? 

A. No understanding whatever; no. 

Q. What you mean to be understood as saying 1s 
that if you wanted to sell it,— 

A. I wasn’t tied up with him so that I couldn’t 
sell to anybody else. 1 could have sold to other par- 
ties if I had wanted to. 

Q. And the only obligations you felt under to Mr. 
O’Keefe was to give him a preference right? 

A. A preference right to buy; yes, sir. 

Q. If he would have given you as much as any- 
body else you would have sold to him? 

A. Yes, sir. 

Q. And if he would not have given you as much 
as anybody else, you would have sold to anybody 
else? 

A. Whoever would have given the most for it. 

Q. Now, Mr. Bingham, there was no one knew the 
facts stated in that affidavit which you made except 
you, was there? A. What affidavit? 

Q. The affidavit which you made for Mr. Rum- 
mens—sworn to before Mr. Rummens—that I 
showed you and that you read over? 

A. I don’t recollect ever signing that affidavit. If 
J did, it was never read to me. 

Q. Now, don’t you remember— 

A. That is my signature on the affidavit all right. 

@. Don’t you remember going to Mr. Rummens’s 
office and he talking with you about it and you giv- 
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ing him the facts as he wrote the affidavit on the type- 
writer ? 

A. I never was in Mr. Rummens’s office, because 
T don’t like him well enough to be around with him. 
[1028—698 | 

@. You gave someone the facts that that affidavit 
was written up from, did you not? 

A. Rummens might have wrote that affidavit from 
the dictation of Jack. O’Keefe, and Jack. O’Keefe 
might have fetched that to me, and IJ might have 
signed it without reading it, as I have signed lots and 
lots of papers up there while he was selling land. 

Q. Well, vou have testified, Mr. Bingham, that the 
affidavit was substantially correct, with the exception 
of a few things there that was mentioned ? 

A. Yes. 

@. And whoever wrote it must have got some of 
the facts from you. 

A. No, I don’t think they did. I know that I 
didn’t dictate that affidavit at all to Rummens, be- 
cause I never done no business with Rummens at all, 
only— 

@. And you have no recollection of signing it? 

A. I have a faint recollection, but I don’t know 
where I signed it, or when I signed it; but that is my 
Signature. 

Q. Well, you have some recollection of signing 
that affidavit? A. No, not necessarily I don’t. 

Q. Well, didn’t you say you had a faint recollec- 
tion in regard to signing it? 

A. A faint recollection in regard to seeing it; yes, 
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sir. That signature IT would know it in any man’s 
country. 

Q. You undoubtedly signed the affidavit? 

A. I undoubtedly signed that affidavit. Whether 
O’Keefe gave it to me, or somebody else, I don’t 
know; but I never signed it in George Rummens’s 
office, I can tell you that. 

Mr. GORDON.—Q. Did you ever offer to sell that 
claim to anybody else? A. No, sir. [1029—699 ] 


[Testimony of Edgar H. Dammarell, for 
Complainant. ] 

EDGAR H. DAMMARELL, a witness called in 
behalf of the complainant, being first duly sworn, 
testified as follows, to wit: 

Direct Examination. 
(By Mr. GORDON.) 

Q. Your name is Edgar H. Dammarell ? 

A. Yes, sir. 

(). D-a-m-m-a-r-e-double 1? A. Yes, sit. 

. Where do vou reside, Mr. Dammarell? 
A. At Asotin, Washington. 

. Where did you reside in April, 1904? 
. Cloverland, Washington. 

. How old a manare you? ~~ A. 34. 


& 


. And were you married in 1904? 
. Yes, sir. 
. And of what did your family consist at that 
time ? 
A. Well, that is a question I will have to refer to 
my wife. (Laughing.) I have now six children. 
@. And how old is the oldest one? 


Oroopre 
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A. Hither 11 or 12. 

Q. You don’t remember how many were living 
in April, 1904? A. 1904? 

Q. That is ten years ago—or Six years ago, I mean. 

A. Six years ago? Three or four. 

Q. What was your occupation ? 

A. At that time? 

Q. Yes. 

A. Why, practically none; that is, I was attempt- 
ing farming on the homestead and place, and was at- 
tempting to farm. 

@. Had you got a patent to your homestead at that 
time ? 

A. No, sir; I was living on my homestead and 
making my proof. [1030—700] 

Q. And was that the only employment you had? 

A. Well, I was orcharding—an orchardist, you 
might say, you might call it. 

Q. Did you work for other people in that place? 

A. Veswsnn 

Q. What do you call an orchardist, one who picks 
fruit? 

A. No; planting and taking care of the trees. 

Q. And for what? How much a day did you re- 
celve for such service at that time? 

A. I don’t remember. I believe it was—I think 
it was $2.50. 

@. A day? A. Yes,sir. 

Q. Do you know Mr. Joseph H. Prentice? 

A. Yes, sir. 

(. Is he a relative of yours? 
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A. A brother-in-law. 

Q. Did you know Mr. Jackson O’Keefe at that 
time ? A. Yes, sir. 

Q. Was there any relation between you? 

A. No, sir. 

Q. Were you related to the Taylor boys? 

&. Nosir. 

Q. Now, you may state, [ will ask you if you took 
up a timber claim in April, 1904? 

A. I took up a timber claim; I think that was the 
date. 

Q. Now, state whether or not vou were induced by 
anyone to take up a timber claim. 

Mr. TANNAHILL.—We object to any evidence 
of the witness in relation to taking up a timber claim, 
in so far as it relates to bills No. 406 and 407, upon 
the ground that the entry is not involved in these 
particular actions, and it is irrelevant and immate- 
rial. 

Mr. GORDON.—Read the question and then let 
him answer it, please. [1031—701] 

The last question was thereupon repeated by the 
Reporter. 

WITNESS.—Yes, sir. 

Mr. GORDON.—Q. Sir? 

A. I just forget the exact particulars, but Mr. 
Tavlor—Charles W. Taylor—was at Cloverland and 
he spoke to myself and Mr. Prentice about going up 
to take up a timber claim. 

Mr. TANNATHILL.—Now, we object to any evi- 
dence of the witness as to a conversation with Jack- 
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son O’Keefe, upon the ground and for the reason 
that Jackson O’Keefe is now deceased, and is not 
a party defendant, and any conversation outside of 
the presence of the defendants is incompetent, irrele- 
vant and immaterial. 

The SPECIAL EXAMINER.—Go right on, Mr. 
Dammarell. 

WITNESS.—He said he was going to take up a 
timber claim, and asked us (Mr. Prentice and I) if 
we thought that we would care to go up with them. 
I told him that in order to do so it would require 
some money, and that I didn’t have it, and he said he 
didn’t know but he thought perhaps his uncle would 
loan us the money. 

Mr. GORDON.—Q. Who was his uncle? 

A. That was Jackson O’Keefe. We understood 
that, and under those conditions I took up a claim. 

Q. Now, at this conversation with Mr. Taylor, was 
anything said as to the value of these claims—what 
they would net you? 

A. I don’t remember. I presume there was. I 
don’t remember. 

Q. Well, at any other conversation with Mr. Tay- 
lor before you entered on the land, do you remember 
whether anything was said as to whether you would 
get a certain amount for vour right or for your 
claim ? 

A. | am not sure about that conversation. Mr. 
Prentice and 1 have talked it over since, and Mr. 
Prentice and I don’t agree as to what was said at 
that time. Now, whether his memory is right or 
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mine is I don’t know. I wouldn’t like to make a 
positive assertion as to that. [1032—702] 

Q. Now, how long was that before you filed on the 
timber claim ? A. Well, I don’t remember. 

Q. Well, you filed in April, and I will ask you 
whether or not you didn’t go over the claim some time 
the previous October—the preceding October ? 

A. Yes, I think it was in October we was up there, 
I believe about the middle of October. 

Q. Now, what arrangements were made after the 
first talk with Mr. Taylor? 

A. Well, we made a loan—we made a loan from 
Mr. O’Keefe on my note. 

Q. When did you make that? 

A. Now, I don’t remember the date. 

Q. Didn’t you make that the day after—just 1m- 
mediately after making your final proof? 

A. I believe it was. 

@. Yes. A. I believe it was. 

Q. Now, what arrangement had you relative to 
going to see this land? 

A. Why, we went in with Mr. O’Keefe. 

Q. No, but there was some arrangement made be- 
fore you went in. State what transpired after you 
first talked with Mr. Taylor—Mr. Charles W. Tay- 
lor? 

A. Well, | don’t just remember how it lined up at 
that time, as to the date, but he made arrangements 
with Mr. O’Keefe to make the loan, in the event that 
he was satisfied with the timber, and we went in, and 
J think he made the loan after we came back, or just 
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before we made final proof; or, rather, not final 
proof—I guess you would call it final proof, though. 

Q. Yes—when you paid your $400.00 in the land 
office? [1033—703] A. Yes, six. 

Q. Now, did you see Mr. O’Keefe before you went 
to view the land? A. Yes. 

Q. And what talk did you have with Mr. O’Keefe? 

Mr. TANNAHILL.—The same objection, and 
upon the further ground that Mr. O’Keefe is now 
deceased, and not present to either affirm or deny the 
conversation, and that the Government is not per- 
mitted to use the evidence of the witness as to state- 
ments made bv O’Keefe out of the presence of the 
defendants. 

The last question was thereupon repeated by the 
Reporter. 

WITNESS.—Why, we talked, 1 presume—it is so 
long since that it is impossible for me to remember 
exactly—but I presume we talked about the timber 
and the making of the loan. I suppose it was all 
satisfactory. 

Mr. GORDON.—Q. Well, wasn’t anything said at 
that time about the disposition of the land? 

A. No, nothing was said that I remember of. Of 
course I knew that you couldn’t dispose of the land 
until you had a Receiver’s Receipt. 

@. Yes, I am not asking about disposing of it, but 
{ mean a tacit understanding or agreement as to what 
you should do after you got your final receipt? 

A. No, sir. 

Q. There was nothing said whatever 2 
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A. Nothing said whatever. 

Q. Now, who paid your expenses into the timber? 

A. That was supposed to be included in the amount 
of money I borrowed from O’Keefe. 

Q.. Now, wait a minute. You hadn’t borrowed 
any money from O’Keefe at that time? 

A. Well, I had made arrangements to. 

@. How much did you arrange to borrow? 
[ 1034—704 | 

A. I believe the amount was $550.00. 

Q. And he was to peddle that out to you just as the 
exigencies of the occasion required, was that it? 

ae Vw elieie masht be so. 

Q. Well, not what it might be; isn’t that the fact ? 

A. Well, that is the way it worked out, at least. 

Q. And you went up to look at this land? 

A. Yes, sir. 

Q. And with whom did you go? 

A. I went with O’Keefe and the Taylors—the two 
Taylor boys—and Prentice and myself. 

Q. Now, the proposition that was made to you by 
Mr. Charles W. Taylor, as well as you remember it, 
is the one you accepted and proceeded upon; is that 
correct ? Ra Yes, SP: 

@. And as §f understand, you went from Clover- 
land to Lewiston ? A. Yes, sir. 

@. And from Lewiston to Asotin ? 

A. From Lewiston to Orofino. 

@. And from there to where ? 

A. To the timber. 

Q. To the timber? A. Yes, sir. 
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Q. Now, who paid your expenses from Cloverland 
here? A. From Cloverland to Lewiston ? 

Q. Yes. A. I was under my own expense. 

Q. And was that reimbursed you by Mr. O’Keefe 
when you arrived at Lewiston ? 

A. Not that I remember of. 

Q. But you won’t say that it was not? 

A. No. [10385—705] 

Q. Now, who paid for the railroad tickets for you 
to go from here to Orofino ? 

A. I think I paid my own ticket at that time. 

Q. Now, do you just think, or do you know? 

A. I wouldn’t be positive as to that. 

Q. Mr. Dammarcll, I will ask you a leading ques- 
tion: Wasn’t it your arrangement with Mr. O’Keefe 
that he would furnish all the expenses incidental to 
taking up this claim, and that you would give a note 
later for whatever the expenses would be? : 

A. Yes, that’s true; but having railroaded myself 
for a number of years, and always being more or less 
around those places, I believe I purchased the tickets 
for the party, and I don’t remember whether I pur- 
chased them with my own money for myself or not, 
but I think I seen to the baggage being checked, also. 
I had been baggageman for the Northern Pacific. 

Q. Well, who gave you the money to purchase the 
tickets for the whole party ? 

A. Well, I don’t remember; I think O’Keefe did. 

@. Were you sort of assisting him in conducting 
this party through? 

A. Well, no more than I was more accustomed to 
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the handling of baggage and things of that kind 
pertaining to traveling, that I just took care of it for 
him. 

Q. Then you went to Orofino, and who made the 
arrangements for the conveyance from Orofino to the 
timber ? 

A. Well, I expect it was Mr. O’Keefe; I don’t 
know. 

Q. You didn’t pay any of the expense? 

A. No, I didn’t pay any. 

Q. Now, do you remember who paid the expense of 
coming back? A. I don’t know. 

Q. You didn’t pay your own, did you? 

A. No. [1036—706] 

@. And who went over the timber with you be- 
sides this party that you left Lewiston with? 

A. When we went in? 

Q. Yes. A. It was Dwyer and Bliss. 

Q. Did Mr. O’Keefe go with you? A. Yes. 

@. Clear up into the timber? A. Yes. 

Q. And did Mr. Dwyer and Mr. Bliss take you 
around to the various corners of the land that you 
were to locate on? A. Well, I thought so. 

@. Well, don’t you know whether they did or not? 

A. Well, that’s what I thought. I made the second 
trip to be sure that I was placed on the land that I 
thought was the place that I should be on. 

Q. Well, on your second visit were you convinced 
that you were on the land the first time ? 

A. Well, I wasn’t convineed. It was the first time 
that I had ever been in such a body of timber, and 
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T was at a little loss; but on the second trip I looked 
the corners up and IT knew I had been to the right 
place. 

Q. Well, you had been to the right place? 

A. Yes, sir. 

Q. When did you go the second time? 

A. Let’s see: I got here the day before the Fourth 
of July—but what year that would be= 

Q. 1904? 

A. Yes; I guess that would be the year. 

Q. Got back where? 

A. Got back here to Lewiston the day before the 
i ouiaev ine 

Q. What suggested you going up there to look at 
it the second [1037—707] time? 

A. Well, I wanted to see. I didn’t understand, in 
the first place, that we had to see each legal subdivi- 
sion, and I wanted to see them, so as to know. I 
didn’t understand what a legal subdivision is. I 
supposed it meant a subdivision of 640 acres, but I 
learned later that it was a subdivision of the 160. 

(. Who notified you of the time that you were to 
file on this land? 

A. I don’t remember; I couldn’t say; it might have 
been Prentice or the Taylor boys. 

@. Were you very much interested in taking up a 
timber claim? 

A. I was at that time particularly interested. 

@. You had no money of your own, had you? 

A. No, sir; I had not. 


(). And were you to pay any interest on the money 
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vou were to get from O’Keefe? 

A. I believe the note called for eight or ten per 
cent. 

Q. Did you pay any interest? A. No. 

Q. You didn’t? A. No. 

Q@. And on the way to look at the timber, do you 
remember discussing the timber claim with Mr. 
O’Keefe? A. Yes, sir. 

Q. Do you remember whether or not the question 
was discussed whether they could enter into an agree- 
ment to sell timber land before proof? 

A. No, sir; I don’t remember if there was; in fact, 
he wouldn’t be very likely to have discussed it with 
me, because I knew better, anyway. 

Q. Well, how did he know you knew better? 

A. Well, it was common knowledge that one could 
not sell until [1038—708] they procured a certifi- 
eate; or at least it was with me. 

Q. And you had never known Mr. O’Keefe before 
this, had vou? A. Befere this time? 

Q. Yes. A. Oh, yes. 

Q. Intimately ? 

A. I had known him for—I don’t know how long. 
Let’s see; | had known him for at least a year or 
more. 

Q. Had you ever transacted any business with 
him ? A. Yes, sir; I had. 

Q. What kind of business? 

A. I had bought 30 acres of land from him—irri- 
gated lands. 

Q. You had bought 30 acres from him ? 
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A. Yes, sir; 20 acres of which I sold to my parents. 

Q. And did he have a mortgage on it at that time? 

A. There was a deed in escrow for a portion of it. 

Q. How much had you paid? 

A. My parents took up 20 acres themselves and 
paid cash. Or, they didn’t pay cash exactly at the 
time; they paid it, after they received returns from 
their farm in the east, and I paid $175.00, which was 
half of the money on the ten acres that I had pur- 
chased. 

Q. And he was holding the deed in escrow at that 
time for you to pay the balance? A, Weswene 

@. When did you pay the balance? 

A. I don’t remember the date. 

Q. Was it the day you made the deed to him? 

A. No—no. 

Q. Was it just before then? 

A. No. I ean tell you pretty nearly. I never 
took up the escrow until I took it up at the Bank of 
Asotin County, I believe—I don’t remember what 
month, but last year I paid the Bank of Asotin 
[1039—709] County and took it up. 

Q. Just this last year ? A. Yes, sir. 

Q. And you paid them $175.00? 

A. Yes, sir; I paid them more than that. 

Q. Well, and the interest ? Ay Weseeu 

Q. That is, approximately ? A. Yes, sir. 

Q. Now, I show you timber and stone lands sworn 
statement signed Edgar H. Dammarell, dated April 
2oth, 1904, and ask you if you signed that paper and 
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filed it in the land office the date that it bears, at 
Lewiston ? 

A. I cannot positively swear to the date, but that is 
my signature, and I presume it is right. 

Q. I show you notice of publication of the same 
date, and the nonmineral affidavit, and ask you if you 
signed the affidavit and filed that and the other paper 
on the date they bear—April 25th, 1904? 

A. I can swear to the signature, and the date I 
presume is right. 

Q. And vou filed them at the same time in the land 
office ? A. Yes, sir. 

Q. I show you the testimony of Edgar H. Dam- 
marell given on final proof, dated July 12th, 1904, 
and ask you if that is your signature to that paper? 

A. Yes, sir. 

Q. I show you the cross-examination of Edgar H. 
Dammarell, taken at the same time, and ask you if 
that is your signature ? A. Yes; sir} it is. 

Q. Who prepared those papers for you that I have 
shown you? A. I don’t know who prepared them. 

@. Who attended to the preparation of them for 
you? [1040—710] A. O’Keefe did. 

Q. And do you remember who paid your expenses 
from your home to the land office on that occasion ? 

A. I don’t know; I suppose that was included in 
the— 

Q. — final settlement ? A. — final settlement. 

Q. And do you remember how many days you were 
at the land office prior to filing? 

A. I believe it was four or five days. Oh,no. No, 
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that’s not right. I think it must—I don’t remem- 
ber. Iwas going to say two weeks. We was there a 
long while. 

@. And did you stand sheen at the land office all 
that time? A. Yes, sir. 

Q. Sir? A. Yes, sir. 

Q. What was the number of your position in that 
line—No, 1? 

A. No, sir. I don’t remember my number. 

@. How many people were ahead of you? 

A. Possibly—I don’t remember—possibly six. 

Q. Do you remember who was directly in front of 
you? 

A. I presume it was one of our boys from Clover- 
land—one of the Taylor boys or Prentice. It might 
have been Prentice. 

Q. Do you remember who stood behind you? 

A. An old man. I don’t remember his name. 

Q. Mr. Justice? A. Well, I don’t remember. 

Q. Did the gentleman have good eyesight, or was 
he blind? 

A. Well, I don’t remember. I wouldn’t like to say. 

Q. And do you remember where you first saw these 
filing papers which you have identified ? 

A. Yes, sir. 

Q. Where? [1041—711] 

A. In the office across the hall—I believe it was 
Smith’s office. 

(). The first time you talked with Mr. O’Keefe, did 
I understand you to say you told him you didn’t have 
money with which to make proof, and arrangement 
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was made then to get it from him? A. Yes, sir. 
Q. Now, did you tell whose office you had these 
papers prepared in? 
A. I don’t remember whose office they were pre- 


pared in. 
Q. Well, do you know whose office you got them 
from ? A. They were in Smith’s office. 


Q. I. N. Smith’s? A. Yes, sir. 

Q. How did you happen to go to Smith’s office to 
get them ? 

A. Mr. O’Keefe, I believe, went in with us at the 
time. 

Q. And you filed them in the land office ? 

A. Yes, sir. 

Q. And returned to your home, and in a month 
or so later why you came down to make your final 
proof ? A. Yes, sir. 

Q. Did you talk with Mr. O’Keefe between the 
time that you made your original filing and final 
proof about this claim? A. I presume I did. 

Q. Well, do you have any recollection of what it 
was? A. Nothing definite. 

Q. Do you remember when you were notified to 
come down and make your proof ? 

A. I believe the date was set by the notice. I don’t 
remember, I believe it was. 

@. And did all of your party come together ? 

A. Yes, sir. 

Q. You all went to the timber together, in the first 
instance? [1042—712] A. Yes, sir. 

Q. You all came back together? A. Wes, Sir. 
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Q. You all went to the land office to make your 
proof together ? A. Yes, sir. 

Q. Stood in the line together ? A. I think so. 

@. And you all went to I. N. Smith’s office to- 
gether ? A. I would not be sure about that. 

Q. Well, were some of them—I understood you to 
say that Mr. O’Keefe took us to Mr. Smith’s office? 

A. Well, perhaps J did say that. I shouldn’t have 
said it. Mr. O’Keefe and I went in there together, 
and I don’t remember whether any of the rest of the 
party that went into the timber together was there. 

Q. Then you all came together to make vour final 
proof? A. Yes, sir. 

Q. Do you remember who paid the expenses of that 
excursion ? 

A. That would be included, I presume,— — 

Q. The money was furnished you by Mr. O’Keefe, 
was it not? A. Yes, sir. 

Q. Do you remember whether he gave you the 
money to pay the expense of the others that came 
down? A. No, sir. 

Q. Was your hotel bill included in that, too? 

A. Yes, sir; I presume so. 

Q. And did you meet Mr. O’Keefe down here when 
you came to make proof ? 

A. I don’t remember where I met him. In mak- 
ing final proof? 

(). Yes. 

A. I wouldn’t like to say positively where we met 
him. There was one trip we made down that I rode 
with him from Asotin to Lewiston; but whether that 
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was the final proof or not I wouldn’t say. [10438— 


713] 
Q. Did you get the money to make your proof here 
in Lewiston ? A. Yes, sir. 


Q. And who did you get it from? 

A. From O’Keefe. 

Q. And when did you come to Lewiston, with ref- 
erence to the day you made proof—the same day, or 
the day before? 

A. Now, I think that I had—the day I came to 
make proof, either in the advertisement or in the 
newspapers I seen that J had left out a letter. My 
full name is EK. H. S., and I had signed it Edgar H. 
in one place, and being an alien I had to send back 
to North Dakota to get a copy of my citizenship 
papers. I don’t remember the date, but that is the 
way it happened, and I think that at least was ten 
days, possibly ten days; I wouldn’t swear to it. 

Q. Now, when did you get the money with which 
you made your proof ? 

A. I got that the date set for the proof. I remem- 
ber distinctly of that, of having carried it home with 
me to Asotin, and waiting until after giving the note. 

Q. Now, where did you get this money from Mr. 
O’Keefe? 

A. He gave it to me in the office—a little office to 
the left hand of the stairway as you come up the 
Lewiston National Bank building. 

Q. Was it in the Directors’ room of the Lewiston 
National Bank? 

A. No, sir; it was on the second floor. 
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Q. The second floor? Was that Mr. Smith’s office ? 

A. I don’t think so. It may have been a portion 
of his office. I don’t remember that there was any- 
thing there to indicate whose office it was. 

Q. Now, was there any discussion there as to where 
you should say you received that money, or whose 
money it was? A. INOmsiR: 

Q. There was nothing said? 

A. No, sir. [1044—714] 

@. And you made your final proof with the money 
which Mr. O’Keefe gave you? A, Westen: 

@. And do you remember how much he gave you 
on that occasion? 

A. I don’t remember positively. It seems to me it 
was something like $400.00. 

Q. And did you pay a location fee to anybody ? 

A. Yes, sir. 

Q. When was that? 

A. That was paid just before I went in to make 
my filing, I believe. 

Q. Was it just before you made your filing, or 
Just before you made your final proof 2? 

A. Well, I won’t swear to that. 

@. And did you ever give but the one note to Mr. 
O’ Keefe? A. Just the one; that is,— 

Q). In this transaction, I mean? A. Yes, sir. 

(). And were you told to whom to give the location 
fee? A. Yes—Dwyer located us. 

Q. Well, was Dwyer there, or did you go and look 
him up ? 


A. Dwyer came out in the hall, and I gave him his 
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pay right in the hall. 

Q. Just after O’Keefe had given you the money to 
pay it with? B: Ves. 

®. Do you remember the denomination of the 
money that Mr. O’Keefe gave you to pay that fee 
with? A. Yes,vsir. 

Q. What was it? 

A. It was a hundred dollar bill. 

Q. Do you remember whether it was a new hun- 
dred dollar bill or an old one? [1045—715] 

A. I don’t remember. 

Q. Was it a crisp one? A. I don’t remember. 

Q. Now, I understood you to say you paid the 
money that Mr. O’Keefe gave you for final proof into 
the land office and made proof with it? 

A.” Yes, sir’. 

@. How long after you made your final proof did 
you sell this land ? 

A. [sold the land the day following. 

Q. And how much did you get? 

A. I got $150.00. 

Q. Now, was that the first time you had ever talked 
about selling that land ? 

A. [had talked about selling it to my wife. 

Q. Nobody else ? 

A. Well, I may have spoke about what [ thought | 
would get Toft 

(). Now, to whom did you sell it? 

A. I sold it to Jackson O’Keefe. 

Q. And vou got just exactly what Mr. Taylor told 
you you could get for it when he first talked with vou? 
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A. That is the point that I don’t positively remei- 
hey what Mr. Taylor said. Mr. Prentice and I dis- 
agree as to what Mr. Taylor said at that time. We 
have talked it over several times, and I don’t remem- 
ber it as he does; possibly his memory is better than 
mine. 

The SPECIAL EXAMINER.—Well, your best 
recollection is all you can give. 

Mr. GORDON.—That’s all we want, Mr. Dammar- 
ell, 

WITNESS.—Well, that’s all [ cau give you. 

Q. And I don’t want you to testify to what Mr. 
Prentice’s remembranee 1s. 

A. Well, it is so long since there are things that I 
don’t remember [1046—716] clearly, and I don’t 
like to make statements positively. 

Q. Now, state the circumstances surrounding your 
selling this land. State what took place the day you 
sold it. 

A. Well, leading up to it, I was trying to make 
good fruit on 160 acres of dry land, and I was just 
as poor as J had ever been in my life, and with my 
family, and out of a position. I left a good position 
in the east, expecting to have one that would at least 
prove remunerative enough to support myself and 
wife and family until the property at Cloverland at 
that time would advance in value—practically an 
‘eastern sucker’’; and there was no way excepting 
inanual labor, digging post holes and planting trees, 
and things of that kind. 

Q. And you worked very hard at that, did you? 
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A. Yes, I ceitainly did; it was a case of support 
and making money honestly some way, and it was the 
only thing to do, and when this came up—this oppor- 
tunity, as | thought,—why, I seized it. 

Q. Now, who presented the opportunity ? 

A. Well, the first I learned of it was through the 
Taylors, and he told me that he thought I could pos- 
sibly make the loan from Mr. O’Keefe. 

Q. Now, this you are telling was before you took 
the Jand up? A. ¥eg. 

Q. And as I understood you to say, you was poor 
and you needed the money ? 

A. I did—I needed it, all right. 

Q. That was, as I understand, when Mr. Taylor 
first broached the subject to you? A. Yes, sif. 

Q. This statement which you have just made? 

A. Yes, sir. 

Q. Now, at the time you sold and conveyed the land 
to Mr. O’Keefe I want to know the circumstances 
surrounding that transaction. 

A. Well, I had accumulated some little bills— 
larger bills—[1047—717] possibly small in the eyes 
of some people—but something that worried me. I 
had accumulated a number of accounts in the way of 
provisions and clothing, and I debated the matter and 
talked it over with O’Keete, and I had a friend in the 
EKast—it makes a long story of it—but on my judg- 
ment he had purchased some land at Cloverland, and 
he told me at any time that T needed money just to 
wire him or write him and he would make me a loan; 
or if I saw any business opportunity to let him: know 
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and he would back me. The fact of my Judgment 
proving so poor in the Cloverland proposition, I 
didn’t like to take it up with him, and that left me so 
that I didn’t have anybody to apply to to take care of 
my bills, and I thought the matter over and I thought 
I would write to him, to this friend of mine, and tell 
him that I had taken up a timber claim and borrow 
the money to take up this note. 

Q. You intended to borrow money from your 
friend in the East to take up this note? 

A. Yes, sir. 

Q. How long was this note to run? 

A. It was for a year, I believe; I wouldn’t be sure. 

Q. And was there any necessity to take it up right 
then ? 

A. Well, no more than to have it away from 
O’Kkeefe and have my title trusted only with the man 
that told me he could loan me money at any time; 
and I thought the matter over. 

Q. Now, let me ask you, do you remember whether 
you didn’t give the note to Mr. O’Keefe the day that 
you got the four hundred and some odd dollars? 
Yes. 

. That was the day it was? 

. That was the day. 

. That was the day set for your proof? 
. Yes, sir. 

Q. Which was about two weeks before you did 
make proof 2 A. I think so. [1048—718] 

Q. The records show that. 
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A. Well, if the records show that I presume that’s 
right. 

Q. Now, proceed. 

A. After thinking the matter over, and hearing so 
much of forest fires, I began to conclude—I came to 
the conclusion that if I didn’t do so and if a forest 
fire ran through there it would practically leave the 
claim valueless, and put me in a worse position than 
before; and I decided I would sell it. 

Q. So you went to Mr. O’Keefe, or did he come 
to you? 

A. I don’t remember; I couldn’t say for certain. 
We talked it over. We rode from Lewiston together 
in a buggy. 

Q. That was going home? 

A. Coming home, after I had made my final proof. 

@. And did this conversation, or did this matter 
that you have been relating here, was that the sub- 
ject of your conversation with Mr. O’Keefe going 
back from Lewiston ? A. Yes, it was. 

Q. You talked that over with him? 

A. Yes, sir. 

Q. Now, what did he say about it? 

A. Well, he said he believed it would be a good 
proposition to hold on to, and he said if I could make 
the raise it would be satisfactory to him. 

Q. All that he wanted, you understood, was to get 
his money back ? 

A. Yes, sir; I believe that was his idea. 

Q. Now, you came to the conclusion, though, that 
you would sell it to him that day, did vou? 
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A. Well, I about arrived at that conclusion in my 
mind. 

Q. And you concluded the next day that you 
would ? A. Yes, si, 

Q. And you did sell it to him? 

A. Yes, sir, I did. [1049—719] 

Q. And you got your $150.00? A. I did. 

Q. How did you arrive at the conclusion that there 
was $150.00 coming to you? 

A. Well, no more than he said that was all he 
would give. 

Q. Now, who had kept the note of all the expenses 
that had been incurred in the taking up of this tim- 
ber claim? A. Why, I presume he had. 

@. And you settled with him on his basis? 

A, Yes, sir. 

q, I show you, Mr. Dammarell, a deed—the orig- 
inal deed—dated July 26th, 1904, made by Edgar H. 
Dammarell and wife Nellie M., conveying to J. 
O’Keefe, in consideration of one dollar, the north- 
east quarter of section 19, in township 38 north, of 
range 6 east, of Boise meridian, containing 160 acres, 
and signed, executed and acknowledged by Edgar H. 
Dammarell and wife before George W. Bailey, a no- 
tary public of Asotin, Washington, July 26th, 1904, 
and ask you if that is your signature to that deed? 

A. Yes, sir. 

Q. And that is vour wife’s signature ? 

A. Yes, sir. 

@. And you both acknowledged it? 

A. Yes; sir. 
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Mr. GORDON.—It is stipulated by and between 
the parties that the deed just identified by Mr. Hdgar 
H. Dammarell was made, executed and acknowledged 
on July 26th, 1904, and that the same was filed for 
record in the office of the Recorder of Nez Perce 
County July 18th, 1906, at the request of the Lewis- 
ton National Bank, and recorded in Book 8&4 for the 
recording of deeds, at page 314. 

Mr. TANNAHILL.—The defendants severally 
waive any further identification of the document of- 
fered, but object to the admission of the document 
in evidence in so far as the same relates to bills No. 
406 and [1050—720] 407, upon the ground that 
the entry is not involved in either of these actions, 
and it is immaterial. 

Mr. GORDON.—We offer in evidence the timber 
and stone lands sworn statement of Edgar H. Dam- 
marell, dated April 25th, 1904, the notice of publica- 
tion of the same date, the nonmineral affidavit of 
Edgar H. Dammarell of the same date, the testimony 
of Edgar H. Dammarell taken on final proof, and the 
cross-examination of Edgar H. Dammiarell at final 
proof, all of which papers have been identified by the 
witness, the testimony of the witnesses at final proof, 
and the cross-examination of them, the receiver’s 
receipt and the register’s certificate, dated July 
25th, 1904, a certified copy of the patent issued to Hd- 
gar H. Dammarell, dated December 31st, 1904, all re- 
lating to the entry of the northeast quarter of section 
19, in township 38 north, of range 6 east, of Boise 
meridian. 
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Mr. TANNAHILL.—The defendants severally ob- 
ject to any of the documents being admitted in evi- 
dence in support of bills No. 406 and 407, upon the 
ground that the entry is not involved in either of 
these actions. And the defendants severally object 
to the admission in evidence of any of the final proof 
papers in support of either of the said bills, upon 
the ground that they are irrelevant and immaterial. 
The defendants severally waive any further identifi- 
cation of the papers offered in evidence. 

Said documents were thereupon marked by the 
Reporter as Exhibits 28, 28A, 28B, 28C, 28D, 28H, 
28F, 28G, 28H, 281, 283, 28K, 28L, 28M, 28N, 28-0, 
and 28P. 

Mr. GORDON.—Q. Mr..Dammarell, 1 will ask 
you whether or not when Mr. Taylor first spoke to 
you it wasn’t ‘your understanding that in accepting 
the money that Mr. O’Keefe had to advance you, you 
were to take up this claim and convey it to him, or 
to whomsoever he would suggest? 

A. No, sir. 

Q. I will ask you if you had any reason to believe 
that Mr. [1051—721] O’Keefe had to advance 
you all this money when there was nothing in it for 
him ? 

Mr. TANNAHILL.—We object to that as imma- 
terial, and leading and suggestive, and calling for a 
conclusion of the witness and not a statement of fact. 

The last question was thereupon repeated by the 
Reporter. 

WITNESS.—I believe that Mr. O’Keefe would 
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have advanced that much money to me. We were 
friends. 

Mr. GORDON.—Q. That he was just interested 
enough in you to put up this money for you? 

A. Yes, sir, I think so. 


Cross-examination. 
(By Mr. TANNAHITLL.) 

Q. As I understand, you had no contract or agree- 
ment to sell your land to My. O’Keefe, or anyone 
else, at the time you filed your sworn statement, or 
at the time you made your final proof? A. No, sir. 

Q. Then the affidavit you made at the time you 
filed your sworn statement, ‘‘that I have made no 
other application under said acts; that I do not apply 
to purchase the land above described on speculation, 
but in good faith to appropriate it to my own exclu- 
sive use and benefit, and that I have not, directly or 
indirectly, made any agreement or contract, or in any 
way or manner, with any person or persons whomso- 
ever, by which the title I may acquire from the Gov- 
ernment of the United States may inure in whole 
or in part to the benefit of any person except my- 
self,’’ that affidavit was true, was 1t? 

It is true, as I understand the affidavit. 

And it was true at the time vou made it? 

. Yes, sir. 

. And at the time you filed your sworn statement ? 
Yes, sir. [1052—722] 

And at the time you made your final proof? 

. Yes, sir. 

. Now, I understood you to say that Mr. O’Keefe 
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told you that you had better hold on to your land; 
that he thought it was a good investment, and it 
would be all right, or words to that effect? 

A. Yes, sir; words to that effect. 

Q. And did he not tell you when you wanted to 
sell it to him and when he did decide to buy it that 
he would give you $700.00 for it, or $150.00 over and 
above the fee? 

A. I believe that was the true words, which netted 
ine about $100.00 or $150.00. 

Q. Now, didn’t he also tell you that if you had an 
opportunity to sell it for more money, or could re- 
deem the land within a year, he would give you an 
opportunity to do it? A. I beg pardon ? 

@. Did he not also tell you that if you had an op- 
portunity to sell it for more money, or could redeem 
the land within a year by paying him the money back 
that he had paid you, that you could do so? 

A. Yes, sir, he did. 

Q. That was your understanding ? 

A. That was my understanding. 

@. When you sold it to him? A. Yes, sir. 

Q. Now, Jackson O’Keefe was a good man, was 
he not? A. Jackson O’Keefe was a good man. 

Q. And was always willing to help his friends and 
his neighbors ? A. Too much so. 

@. And he was always willing to help his friends 
and his neighbors? A. Yes, sir. 

Q. And you believe that he would have furnished 
you that money, or he would have furnished his 
nephews that money, willingly, if they [1058—723] 
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had an opportunity to use it in that way? 

A. Yes, sir, I believe he would. 

Q. And you don’t believe he would have asked any 
compensation for it, do you? 

A. Asa friend and as a man of poor business man- 
agement I don’t think he would. 


Redirect Examination. 

(By Mr. GORDON.) 

Q. Have you made an affidavit for the defense in 
this case? 

A. Ask the question, again, please. 

Q. For any of the defense, or to be used for the 
defense in this case ? 
. I made an affidavit at Asotin. 
. Who did you make it for? 
. L made it for Mr. Miles—or Mr. Moore. 
. Frank Moore, of the firm of Forney & Moore? 
Yes, sir. 
When did you make that affidavit? 
J] don’t remember the date. 
Wasn’t it Just before the trials at Moscow? 
I don’t remember. 
. Have you a copy of that affidavit? 
. I have at home. 
. Did he tell you what he wanted to use the affi- 
davit for? A. I presume he did. 

Q. Well, wasn’t it in January, 1907, that you made 
that affidavit? A. It may have been. 

Q. Do you remember who was with him when he 
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came to see you? 
A. | believe it was Mr. Rummens. 
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Q. Was the affidavit prepared when they came to 
your place? A. No, sir. [1054—724] 

Q. Did you give them the facts and then they go 
out and write the affidavit and come back again? 

A. How is that, please? 

Q. Did you give them the facts and then they went 
off and prepared the affidavit and brought it back? 

mk No, cit 

Q. Did they bring a typewriter along with them? 

A. No, sir. I believe it was Mr. Rummens, or Mr. 
Shaughnessy; I believe it was Mr. Rummens, the 
County Prosecuting Attorney’s office, and Mr. Moore, 
asked me those questions, and I answered them, and 
he prepared the statement. 

Mr. TANNAHILL.—Here is the affidavit if you 
want to see it. (Handing same to witness.) 

Mr. GORDON.—Q. In whose office was this? 

A. At this Rummens; that was the County Prose- 
euting Attorney. 
. Who else was in the office with you? 
. I don’t remember. 
Was he in business with anyone at that time? 
. Mr. Rummens? 
. Yes? 
. It was Rummens & Gose, I believe, or Gose & 
Rummens. 
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Recross-examination. 
(By Mr. TANNAHTLL.) 
Q. Is that the affidavit that you signed for Mr. 
Moore in the presence of Mr. Rummens? 
A. Yes, sir. 


